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ROM the day of Jus- 
tinian to the present, 
much has been writ- 
ten of the science of 
jurisprudence and of 
methods of teaching. 
Yet the last word on 
the subject is still to 
be said, and when 
that last word is said 
we shall have ceased 
to have a living and 
developing law. In the administration of 
our law, whether statutory or customary 
in origin, the most influential part has 
been, and will continue to be, played by 
court decisions. These decisions, because 
of the great increase in population and 
the increasing complexity and volume of 
our social relations, have become as nu- 
merous as the leaves on the trees. The 
problems sought to be solved in these 
court decisions are in part the same as 
those of earlier days. We find the ju- 
rists of ancient Rome and the schoolmen 
of the Middle Ages considering and dis- 
puting about many of the questions with 
which our courts are actively concerned 
to-day. But, on the other hand, many of 
our problems are entirely new,—our an- 
cestors did not find it necessary to deter- 


mine the principles that should govern 
the application of electricity or the navi- 
gation of the air,—and to many of the 
old problems we must apply the addi- 
tional knowledge gained in more recent 
experience. 

The tremendous changes in our social 
and economic life have wrought a revo- 
lution in the methods of legal instruction 
as well as great changes in the content 
and administration of the law. They are 
placing upon our University law schools 
the responsibility of creating new types 
of legal scholars and investigators, of 
developing more intensively the study of 
jurisprudence as a science, and of raising 
the funds necessary for this development. 
In a recent address to the Dwight Alum- 
ni Association, Senator Elihu Root, while 
referring to the changes in the teaching 
of law since Professor Dwight’s day, is 
reported to have said: 

“The young men in our great law 
schools to-day are being introduced, not 
merely to the bread-and-butter machin- 
ery of law, but are being started on the 
pathway of the science of jurisprudence. 
And this is fortunate, for there has been 
a great change in the conditions of the 
law and its relation to the world.” 

“In Professor Dwight’s day it ap- 
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peared simple and finished ; but now that 
we have new relations between masses 
of organized capital and organized labor, 
and the vast extension of international 
commerce, we have passed beyond the 
ordinary slow growth of custom on which 
the old English and American law was 
based ; and someone must be busy build- 
ing up a new science of jurisprudence. 
The legislatures have been proceeding 
with great velocity, but without system; 
they have been hitting heads when they 
saw them; and there have been so many 
decisions that I don’t know what is to 
become of the old principle of stare 
decisis. A new science of jurisprudence 
must be created.” 

In the earlier history of the common 
law, when recorded precedents were far 
less numerous then they are to-day, and 
when learned glosses and commentaries 
were few, it was more nearly possible for 
an industrious lawyer to know them all. 
Just as Dr. Samuel Johnson ventured to 
write a dictionary of the English lan- 
guage out of his own head, so did Wil- 
liam Blackstone and James Kent attempt 
to state the entire common law. He 
would be a bold and an ill-advised man 
who would attempt to do either to-day. 
In their day it was possible to regard the 
opinion of a judge in a litigated case 
as the last word upon the subject of his 
decision. So, also, the opinions of the 
few learned commentators, like Coke and 
Blackstone and Kent, were regarded with 
much greater veneration than are the 
opinions of their modern successors. 
The modern judges and writers are often 
compared much to their disadvantage 
with these venerable masters of the past. 
But this is far from being wholly due 
to the superior learning and ability of 
the ancients ; it is due in part to the great- 
er simplicity of their problem, and in part 
to their lack of competitors on the top 
rounds of the ladder. 

So long as the opinions of judges and 
commentators were regarded so highly 
by their more ignorant contemporaries 
and successors, the teaching of the law 
was bound to be a dogmatic process. 
The law was the word of the master, 
merely to be learned and understood by 
the student, seldom if ever to be criti- 
cized. The tremendous multiplication of 


decisions and treatises brought about a 
very different situation and new methods 
of instruction. When two judges lay 
down different rules for the same set of 
“facts, we cannot venerate them both in 
the same degree. Likewise, competition 
between commentators forbids us to swal- 
low the dogmas of either without thor- 
ough mastication. We have been driven 
to make a comparative study of deci- 
sions, thus leading directly to the case 
system; and in order to obtain a test of 
accuracy and a basis for selection, we 
have been compelled to study the sources, 
the purposes, and the practical working 
of the rules of law as laid down. This 
is creating what Senator Root described 
as “‘a new science of jurisprudence.” 

The Yale Law School, like the other 
law schools of this country, has been 
deeply affected by the influences above 
mentioned. The earlier dogmatic meth- 
od of. instruction has at Yale been re- 
placed by the case system,—a compara- 
tive study of cases. This is the system 
of which Professor Josef Redlich, of Vi- 
enna, in his report to the Carnegie Foun- 
dation, says: 

“Law is conceived as the expression of 
social order in judicial form, which be- 
gins its separate existence all over again 
in every single case. Teacher and pupil 
approach it in the same way, the learner 
discovering it, under guidance of the 
teacher, as a new and original joint crea- 
tion.” 

This system of instruction is far too 
well established to require any defense, 
and it is too well understood generally to 
require any explanation. It is not so 
generally understood or admitted, how- 
ever, that there are other fields of legal 
development and investigation that must 
be entered by our law schools. We have 
long since ceased to limit our teaching 
by the covers of formal treatises; we 
must now become fully aware that there 
are other sources than the court deci- 
sions. We must indeed make a historical 
and critical study of our decisions to de- 
termine what are the principles upon 
which our courts have acted and are now 
acting; but in addition we must try to 
reduce those principles into a logical and 
harmonious system. To do this, we 
must, among other things, make a com- 
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parative study of other systems, and crit- 
icize Our own in the light of this greater 
knowledge; we must determine the 
causes of dissatisfaction existing under 
our system, and discover means of elim- 
inating them; we must determine the rel- 
ative positions of our judiciary and our 
legislatures as lawmakers, and must im- 
prove the machinery of lawmaking. 

To some of these problems the lead- 
ers of thought in the Yale Law School 
have for many years been alive. In no 
law school has the study of international 
law, general jurisprudence, Roman law, 
and modern continental law been en- 
couraged to a greater degree than here. 
A graduate course, leading to higher de- 
grees in law, has long been open to prop- 
erly prepared students, and these degrees 
have been conferred upon graduates of 
many American and foreign law schools. 
The candidates for these degrees have 
been encouraged and required to take 
courses in the graduate school of the Uni- 
versity, particularly in history, econom- 
ics, and the social sciences. This work 
will be continued and improved, and new 
lines must be developed. 

Professor Redlich, in his report to the 
Carnegie Foundation, states the problems 
before us here in America as follows: 

“Herewith, I believe, however; that the 
two great problems are revealed whose 
solution devolves upon American juris- 
prudence,—the creation of a scientific 
system of the common law, and a reform 
of the current law in the direction of that 
movement which is becoming more and 
more pronounced among the people of 
the United States in favor of a simpli- 
fication, a greater efficiency and improve- 
ment, of substantive law as well as of 
civil and criminal procedure. Such a re- 
form will, of course, not be produced by 
statutory decree alone. In my opinion 
this goal can be reached only through 
long and fruitful labor on the part of all 
elements of American legal life, the 
judges, the attorneys, the University law 
schools, and the legal scholars of the 
country.” 

In the solution of these problems the 
University law schools have a very large 
part to play. We cannot make a wise 
selection among those policies that may 
be proposed for the improvement of our 


law, unless we gain much greater knowl- 
edge than we have at present. This 
knowledge must be gained in part by ex- 
perience, but in part also by study. The 
law schools now have practically all of 
our legal education in their hands. To 
them the people must look for a supply 
of trained lawyers and judges with the 
capacity to make intelligent use of their 
experience. It is largely to their facul- 
ties that we must look for men competent 
to draft and create a “scientific system 
of the common law.” For this and for 
a reform of our current law, substantive 
and procedural, the mere personal expe- 
rience of our bench and bar, indispen- 
sable though it may be, is not sufficient. 
We must have specialists, whose duty it 
is to devote their whole time to an ac- 
quisition and exposition of the experi- 
ence and legal systems of other peoples 
and other periods. Final results will be 
attained only after long mutual collab- 
oration and free universal criticism. The 
work of the scholar must be tested by the 
practical experience of the lawyer and 
the judge; and both must be brought into 
harmony with the prevailing folkways 
and customs and morals of the present, 
and with the desires and sentiments of 
the great majority, for whom law exists 
and without whose approval law is im- 
possible. 

The University law schools must sup- 
ply the theoretical specialists, and must 
find the funds necessary to produce and 
maintain them. Such specialists are as 
necessary as are the bench and bar, the 
settlement workers, and the practical 
statesmen. Without them the results 
must be merely provincial and temporary, 
and will continue to be unsystematized, 
inconsistent, inharmonious, and _piece- 
meal, just as they have been in the past. 
It is a condition, and not a theory, that 
now confronts us in legal administration, 
and it confronts us because in the past we 
have trusted too much to mere practical 
experience and have failed to develop a 
scientific theory. 

Stare decisis was once a strong and 
well-constructed line of defense against 
the forces of disorder and inconsistency. 
Now, in the midst of the ever-increasing 
hosts of conflicting decisions, it often 
serves only as a shattered trench in which 
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to bury the dead doctrine it was built 
to defend. The army of social unrest 
and dissatisfaction is in motion against 
our legal system. Capital, labor, politi- 
cians, social reformers, women, alike 
agree upon this, and join in the attack. 
Legal science, like Richard II. of old, 
must with wise discretion ride out to 
meet this rebellious host and disarm them 
all by saying, “I will be your leader.” 
To develop such legal science and lead- 
ership will be expensive. Faculties must 
be increased, constructive thinkers must 
be recognized and gathered together for 
scientific team work. Surely it is the 
function of the Universities, where the 
plant and the atmosphere for such labor 
already exist, to undertake this service 
for society. The continental universities 
have long done it. Oxford and Cam- 
bridge are doing it. Will the American 
Universities, with faint heart and myopic 
vision, fail to grasp their opportunity ? 
Haggling over the expense is penny wise 
and pound foolish. Justice is worth the 
price. Even the uninstructed public is 






Founder of a New Method of 
Legal Study 


In 1870 appeared Christopher C. Lang- 
dell’s Selected Cases on Contracts, a work 
which introduced the case system of instruc- 
tion in American Law Schools and wrought 
a revolution in the method of teaching and 
studying law. His system is thus outlined 
in the preface of that work: “Law, consid- 
ered as a science, consists of certain prin- 
To have such a mas- 
tery of these as to be able to apply them 
with constant facility and certainty to the 
ever-tangled skein of human affairs is what 
constitutes a true lawyer; and hence to ac- 
quire that mastery should be the business of 
every earnest student of law. Each of these 
doctrines has arrived at its present state by 
slow degrees. This growth is to be traced 
in the main through a series of cases; and 
much the shortest and best, if not the only, 
way of mastering the doctrine effectually, is 
by studying the cases in which it is embodied.” 


ciples or doctrines. 
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becoming aware that in the absence of 
system harmony, unity, certainty, simpli- 
city, and promptness of procedure, jus- 
tice is difficult and expensive, or even at 
times wholly lacking. Our complex pollit- 
ical system makes difficult of attainment 
these highly desirable qualities; but the 
expansion of our productive power that 
would follow such attainment would in 
a brief time create enough new wealth to 
finance a steel corporation. 

It has been said, perhaps untruly, of 
the English that they trust in the ability 
of their government to muddle through 
somehow. We, too, are prone to drowse 
contentedly in a like belief. But there 
comes a time in national and social devel- 
opment when muddling fails to work, 
and when only a scientific organizer can 
save us from damage or destruction. 
The Universities must supply these sci- 
entific organizers, or fail miserably to 
serve the purpose of their creation. 
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The University Law School 


BY ORRIN K. MCMURRAY 


Professor of Law in School of Jurisprudence, University of California 


a HAT which is claimed 
i by its friends as the 


chief merit of the 
common-law system 
is pointed to by its 
critics as its worst 
defect,—its empirical 
method. The practi- 
tioner, whether judge 
or lawyer, who has to 
solve a problem, does 
not solve it by deduc- 
tion from certain broad principles laid 
down in a complete and comprehensive 
code, but he searches for a decided case 
or a line of decided cases where the pre- 
cise point has been adjudged. If this 
method in the hands of a great judge or 
lawyer with a genius for distinguishing 
precedents sometimes enables the law to 
develop elastically so as to meet the needs 
of a growing society, too often it results 
in a cramping of justice, a mechanical ap- 
plication of the principle of stare decisis 
without reference to changed conditions. 
If, as the poet says, under this system, 
“freedom broadens slowly down from 


precedent to precedent,” the critic would 
suggest that the emphasis be put upon 
the “slowly.” 

To what extent our methods of legal, 
education are the cause and to what ex- 
tent they are the result of the peculiar 
nature of the common law, it is unneces- 
sary here to speculate. It is, however, a 
notable fact that in England legal educa- 
tion has always been left in the hands of 
the profession, and it is, therefore, little 
to be wondered at that training to meet 
immediate professional needs has been 
the educational ideal. True, the Univer- 
sities have, ever since Vacarius taught 
Roman Law at Oxford in the twelfth 
century, maintained instruction in that 
branch of law. But the study of that 
subject has never been widely followed, 
and even to the present day, the English 
Universities do not profess to teach Eng- 
lish law to the same extent and in the 
same detailed and careful way as do our 
American schools. Blackstone’s hopes 
that he might succeed in establishing a 
college of law at Oxford met only with 
disappointment. The main work of legal 
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education in England still remains in the 
hands of the legal profession. The con- 
sequence has been that the study and 
teaching of law has been for the most 
part divorced from the study and teach- 
ing of other sciences and branches of 
knowledge. While, in continental coun- 
tries, the work of the legal scholar has 
continuously fed the development of the 
law, in England this has rarely been the 
case. Few have pursued the study of 
law as an end in itself and without rela- 
tion to the immediate needs of practice. 

In this country legal education has, 
from the beginning, had a broader basis 
than in England. In colonial times the 
lectures delivered by Chancellor Wythe, 
of Virginia, at William and Mary Col- 
lege, under the patronage of Jefferson, 
were attended by no less a man than 
John Marshall, while those of James Wil- 
son in the University of Pennsylvania in 
1790 approach the law from the stand- 
point of the jurist. The work of Story 
at Harvard and Kent at Columbia result- 
ed in institutional treatises which are still 
held in high regard. The broader out- 
look upon the field of law which these 
men gained through their reference to 
the writings of foreign jurists and other 
authors seldom consulted by lawyers has 
lent their views a strength and enduring 
quality which a mere compilation, how- 
ever conscientiously made, never at- 
tains. The pioneer work of Story, in 
particular, in the subject of Conflict of 
Laws, which he practically created for 
English readers, is an instance of the 
fruitful results that may flow from the 
study of law in-the larger way. The re- 
searches of Thayer in the law of evidence 
have given a point of view which has 
completely revolutionized the treatment 
of that subject by text-writers and courts, 
while the teachings and writings of such 
scholars as Langdell, Ames, and Gray, 
to speak only of those whose labors are 
complete, has had a most profound in- 
uence in the development of many 
branches of American law. 

The importance of the law school as a 
force in developing and shaping the law 
cannot, therefore, be overlooked. If a 
book, such as Professor Wigmore’s treat- 
ise on Evidence can in the course of a 
few years do more to change the entire 
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theory and practice of the law upon the 
subject than the decisions of courts have 
effected for generations, if the studies of 
Professor Williston upon the subject of 
Sales, can result in a uniform sales act 
establishing the law upon this important 
subject in such states as New York and 
Massachusetts, the value of legal studies 
pursued with the investigator’s spirit is 
sufficiently established. Such work 
would have been impossible without the 
opportunities for study and productive 
work afforded by the University Law 
School, and if no other justification could 
be made for the spending of the large 
sums of money necessary to maintain 
such schools, the work of the scholars 
named would be sufficient. 

But it is not in fostering productive 
scholarship that the chief service of the 
University Law School has been ren- 
dered. Its more immediate influence has 
been upon the students who have gone 
into the profession holding the ideals 
gained in their student years. It may 
be that such a school cannot teach the 
law required for use in the profession 
any better than the strictly professional 
school. In fact, it may be doubted wheth- 
er any school can successfully teach the 
practice of law to any great extent. We 
are told it was an arguable question in 
the medieval universities whether or not 
the faculty of law was not liable in dam- 
ages to the clients of their graduates who 
mismanaged litigation intrusted to them. 
But with the intricate system of pro- 
cedure which prevails at the present day, 
it is unreasonable to expect that the law- 
school graduate should be a master of 
its technicalities. He ought, it is true, 
to understand the main principles of pro- 
cedure as well as of substantive law. But 
there is little danger that any school will 
neglect to teach the minimum of proced- 
ure necessary to enable its graduates to 
pass the bar examinations, and it is sub- 
mitted that it is not much more than this 
minimum of practice that the University 
Law School should attempt to teach. It 
is not intended to criticize the excellent 
teaching in the practice courses main- 
tained in most good law schools, but, 
from the standpoint of the legal educa- 
tor, it seems that their chief value con- 
sists in developing the power of the 
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student to find out things for himself 
rather than in making him a finished law- 
ver. As President Eliot has said, “The 
chief object of University training is to 
impart not information, but. power.” It 
is with this spirit that the University Law 
School should impart the knowledge of 
practice required to fit the student to pass 
his bar examinations. 

Beyond this minimum of professional 
knowledge, what should the University 
Law School demand of its students? It 
should demand that whatever law he 
knows he should know it in its correla- 
tion with other things. He should know 
something of the philosophy of law, 
something of its history. He should 
know something of some other system of 
law than his own, something of compara- 
tive jurisprudence that he may be able 
to compare principles. He should view 
the law not merely from the standpoint 
of decided cases, but with reference to 
legislation. And is it too much to expect 
of one who is to spend his life in the 
pursuit of an occupation that deals with 
duties that the law student should have 
some knowledge of the science of ethics? 
President Hadley of Yale University in 
his Economics some years ago said: “A 
great deal of influence exercised by Eng- 
lish and American courts has been due to 
the fact that they placed economic prin- 
ciples before both sides in a nonpartisan 
version and in an absolutely clear light. 
There is some danger that the bench will 
lose its influence, partly because of the 
increasing complication of modern indus- 
try, which renders it difficult for a law- 
yer to understand the indirect economic 
effects of his decisions.” The remedy 
for this waning influence must be found 
in a bar enlightened upon economic ques- 
tions. Chief Justice Winslow, of the 
supreme court of Wisconsin, says in 
Borgnis v. Falk Co. 147 Wis. 327, 133 N. 
W. 209, 3 N. C. C. A. 649, 37 L.R.A. 
(N.S.) 489, decided in 1911: “When an 
eighteenth century Constitution forms 
the charter of liberty of a twentieth cen- 
tury government, must its general provi- 
sions be construed and interpreted by an 
eighteenth century mind in the light of 
eighteenth century conditions and ideals? 
Clearly not, The changed so- 
cial, economic, and governmental condi- 
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tions and ideals of the time, as well as 
the problems which the changes have pro- 
duced, must logically enter into consider- 
ation and become influential factors in 
the settlement of problems of construc- 
tion and interpretation.” The judge or 
lawyer who is to apply these changed 
conditions to the problem of interpreta- 
tion should know something both of the 
conditions and of the changes. 

Above all, in its teaching, the Uni- 
versity Law School must be thorough. 
Its teachings must be, as far as possible, 
at first hand, it must follow Coke’s max- 
im of seeking the fountains. It is better, 
for example, that it teach the subject of 
contracts or torts in a thorough manner 
than that it attempt to cover the whole 
field of commercial law in a superficial 
way. It is better, perhaps, to teach the 
law of a given jurisdiction as evolved in 
its decisions, based upon common law 
and statutes, than to attempt to teach an 
ideal system of American law that exists 
in no particular state. But if the Uni- 
versity Law School should prefer to lay 
emphasis upon the law of a particular 
jurisdiction, it should never forget that 
this system is to be taught with the same 
historical perspective, the same outlook 
upon other branches of learning, as if 
the entire law were being studied. 

It may be said that the ideal of the 
University Law School as thus outlined 
is impossible of fulfilment. Perhaps so, 
but the same is true of every ideal. It 
is at'least an ideal worth striving for. 
An able critic, Professor Ely, has recent- 
ly said that our law schools are too in- 
dividualistic in their underlying ideas. 
“Even in the State Universities, where 
public purpose might be supposed to be 
dominant, law students are trained almost 
altogether for the private practice of law, 
for winning cases, and little, if at all, 
for their public duties. And in all our 
new measures, lawyers are, on this ac- 
count, not taking the leadership which 
could be desired and are sometimes said 
even to be losing influence.” If this crit- 
icism be at all well founded, it is cer- 
tainly desirable that the University Law 
School should hold before itself some 
such ideal as that above set forth. 


oe R. We Marea 


















































































































































































































































Should Applicants for Admission to the 
Bar be Required to Take a Law School Course? 





BY HENRY M. BATES 


“~ WN NO other field of 
=? education has the ad- 
vance been as rapid 
as in legal education 
during the last twen- 
ty-five years. It must 
be admitted that the 
necessity for progress 
in law training was 
great. Legal educa- 
tion in England and 
America had _ been 
left too largely to the care of the law of- 
fice or of schools whose faculties were 
devoting their main energies to prac- 
tice, and giving only an incidental by- 
product to the work of education. There 
has been a notable advance in this 
respect in the schools themselves. Pro- 
fessor Doctor Josef Redlich, the dis- 
tinguished Austrian jurist, has just made 
an illuminating report on this subject 
through the Carnegie Foundation for the 
Advancement of Teaching. He has made 
a careful study on the ground of the 
methods now in force in some of the 
leading law schools of the country: and 
while the examination has been critical 
and has resulted in some suggestions of 
change, still he frankly admits that the 
better law schools in America are giving 
more scientific, more effective, and more 
practical instruction in law than is given 
elsewhere in the world. 

The advances in all respects in the 
law schools themselves have been most 
notable. Methods of instruction have 
been improved, faculties are now being 
made up of professional law teachers and 
scholars, libraries have been greatly en- 
riched, and the curriculum has been en- 
larged so as to cover the entire field of 
law and some of the collateral or extra- 
legal topics which contribute to the stu- 
dent’s scientific knowledge of legal prin- 
ciples. In the last quarter century the 
entrance requirements of the leading 
schools have been advanced from at most 
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a high-school education to two or more 
years of college work. The law curricu- 
lum itself has been extended from two 
to three years, and a few of the schools 
are now offering a fourth year, and some 
of them are considering the establishment 
of a four-year curriculum. 

If the requirements for admission to 
the bar had been advanced in anything 
like equal degree with the progress made 
in law schools, there would be unqualified 
reasons for rejoicing in the prospect. 
Unfortunately, however, this is far from 
the case, though some notable advances 
even in this respect have been made. It 
is remarkable and unfortunate that in 
America and in Great Britain, whose sys- 
tem of law is undoubtedly the most diffi- 
cult of all systems in the world to mas- 
ter, we require no institutional or school 
training of the men who are to fill the 
important functions of lawyer, judge, 
legislator, and public administrator. In 
nearly all of the European countries such 
a requirement is made. The prospective 
lawyer must study in an approved school 
before he becomes eligible for his final 
examinations. The same conditions pre- 
vail in the United States, as to medicine 
but not a single state in the Union re- 
quires that the candidate for admission 
to the bar shall have spent a single day 
even in a law school. This is certainly 
most extraordinary, for private or office 
study is wholly inadequate as a training 
for the modern lawyer. The gap between 
such a training and that given by a good 
law school is immeasurable. 

In 1892 the committee on legal edu- 
cation of the American Bar Association 
reported that it had no means of ascer- 
taining the number of students who were 
pursuing their studies in offices, nor the 
course of study pursued by them. Ina 
report issued in 1911 the Carnegie Foun- 
dation for the advancement of teaching 
contained an estimate that perhaps one 
third of the men going to the bar had 







Requirement of Law School Course 


studied in private or in law offices. In 
the opinion of the writer of this report 
the proportion of such students was in 
fact somewhat smaller. Certainly it is 
smaller now. In nearly all of the entire 
tier of northern states, and in the middle 
group extending from ocean to ocean, 
comparatively few students are now thus 
preparing for the bar. In the state of 
Michigan, for example, less than 5 per 
cent of those admitted to the bar during 
the last five years have been without 
training in law schools. In some of the 
southern states the practice of prepar- 
ing bv office study still persists. But 
with the notable increase in good law 
schools in the South during the last few 
years, there, too, we may look for a 
spcedy decline in the number of office- 
trained applicants for admission to the 
bar. This marked change in tendency is 
cause for unqualified gratification. Even 
at its best in the old days this method 
of preparation for the bar was decidedly 
bad. Unquestionably the training thus 


obtained tended to make the lawyer dog- 


matic, legalistic, and formalistic. He 
perhaps became an expert dialectician, 
and knew a great deal of law. But gen- 
erally speaking, he knew it in an unsci- 
entific way, he had little conception of its 
historical and evolutionary character, and 
he stood like adamant against the changes 
desired by society in general and made 
necessary by the continuous process of 
change in business, industry, and the gen- 
eral life of the community. But with 
the development of the modern law office, 
the conditions under which office study 
was conducted became very much worse. 
With the tendency to division of labor 
which has invaded even the professions, 
with modern mechanical methods of effi- 
ciency, with the intensity and pressure of 
modern law practice, the lawyer has had 
little time to give to advising, examining, 
and otherwise, aiding the student in his 
office. For these and many other reasons 
it is to be hoped that our states will soon 
require study in reputable law schools 
as prerequisite to admission to the bar. 

If the law has been criticized for one 
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thing more than another during recent 
years, it has been on the score of its lack 
of adaptability to modern conditions. 
The administration of law by American 
lawyers and courts has been denounced 
as ultraconservative, as purely legalistic 
and formalistic. It cannot be gainsaid 
that there is a considerable measure of 
truth in these criticisms, exaggerated 
though they have been in many quarters. 
And undoubtedly the explanation of these 
difficulties lies in the character of the 
prevailing legal education of the eight- 
eenth century and the early part of the 
nineteenth century, which fixed condi- 
tions of thought for our bar for many 
years. The education of that period was 
dogmatic, because it was obtained from 
textbooks by practically unregulated 
study. The modern method of law teach- 
ing is distinctly historical as well as an- 
alytical, and it gives to the student a re- 
alizing grasp of the vital and important 
characteristic of all sound law, namely, 
its evoluntionary nature. Now it stands 
to reason that men so trained, and experi- 
ence has proved this assertion, will have 
a more rational conception of law, and 
will apply it with greater freedom and 
surer touch to the changing conditions 
of modern life. For this reason if for 
no other, though many others exist, we 
should require all men going to the bar 
to study for a minimum period in some 
good law school. It is submitted that 
such a requirement would result in the 
greatest advance yet made in the char- 
acter, standards, and efficiency of the 
American bar. The proposed reform 
should be agitated in every bar associa- 
tion, local, state and national. There 
is no sound reason why our profession 
should not require of its recruits as sound 
a training as is required of medical men. 
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Hints on Drafting Legal Docu- 


ments 
BY HENRY WINTHROP BALLANTINE 


Professor of Law, University of Wisconsin 


COUNTRY _ notary 
was applied to by an 
unhappy couple for 
a divorce. He arose 
to the occasion and 
speedily effected the 
desired partition, sev- 
erance, or release by 
having the respective 
parties execute and 
record  quitclaim 
deeds of all right, 

title, and interest held by them as life 
tenants in and to each other. The clouds 
on their title to happiness and freedom 
being thus removed, the supposedly dis- 
joined grantees went their several ways 
rejoicing. The ultimate results of this 
amateur conveyancing could hardly be 
less disastrous than those which may be 
expected from the early efforts of the 
average law school graduate. 

The technique of conveyancing and 


drafting deeds, wills, leases, contracts, 
and the various noncontentious legal 
documents of office practice is not made 
so much of in this country as in Eng- 
land. Law schools do not generally es- 
teem the art as being worthy of much 
attention and such courses as are at- 
tempted by some can hardly be said to be 
standardized. 

Law students should early become bet- 
ter acquainted with copies of the actual 
documents themselves in which the “‘liv- 
ing law” is expressed. Leases, mortgages, 
bills of lading, and other everyday instru- 
ments are often learnedly discussed by 
students who have little conception of 
what they look like or what provisions 
they usually contain. To these students 
they are mere names and vague abstrac- 
tions, like algebraic symbols. 

The student should obtain practical 
familiarity as occasion offers with the 
architecture of the more elaborate struc- 
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tures of the conveyancers’ art, such as 
mortgage deeds of trust to secure bond 
issues, ninety-nine year building leases, 
and trust estates as business corpora- 
tions. 

Unfortunately there is no printed col- 
lection of documents very suitable for 
students’ use, and the teacher of law 
must take no little pains to collect and 
preserve good examples for his classes. 
The English books of forms and pre- 
cedents in conveyancing will prove in- 
structive to the student as well, as sug- 
gestive to the practitioner. (See the En- 
cyclopedia of Forms and Precedents, 
Moore’s Practical Forms of Agreement, 
and the collections of precedents in con- 
veyancing by the following authors: 
Davidson, Key and Elphinstone, Bythe- 
wood and Jarman, Prideaux, G@ark.) 
Even comparatively simple contracts and 
transactions may have latent within them 
most serious complications, pitfalls, and 
lawsuits. The following are a few of 
the elementary rules which are observed 
by the practised draftsmen. 

The usual commencement of a contract 


is, “This agreement,’ or “An agree- 
ment,” but sometimes the more formal 
expression, “Articles of Agreement,” is 


used. The particular kind of instru- 
ment of agreement, “lease,” “mortgage,” 
“deed,” “contract of sale,” may be desig- 
nated. The date should generally come 
next, though it is not infrequently placed 
at the end in connection with the signa- 
tures. 

Then comes the description of the 
parties: the names, residences, and per- 
haps occupations should be accurately 
given for purposes of identification. The 
full names should be set out, not merely 
the initials. What, if anything, is gained 
by the common but cumbersome descrip- 
tion of the parties as “parties of the first 
part” and “of the second part?’ Each 
party may more conveniently be referred 
to by short definitions given directly after 
the name, according to the character in 
which he enters into the transaction, ¢. g., 
John Smith (hereinafter called the 
“vendor,” “purchaser,” “mortgagor,” or 
“lender,” as the case may be). It is 
not desirable to use the reciprocal terms 


“mortgagor” and “mortgagee,” “lessor” 
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and “lessee,” etc. in the same instru- 
ment. Descriptive terms less likely to be 
confused should be adopted. 

Custom suggests an order in which 
the parties are to be named. In docu- 
ments having in view the conveyance of 
property, as deeds, mortgages, leases, and 
land contracts, the names of the gran- 
tors, mortgagors, lessors, sellers, or con- 
veying parties are usually placed first. 
In building, construction, and employ- 
ment contracts the name of the owner 
or employer usually comes first. 

Recitals that ““whereas” such and such 
is the case, as introductory to the op- 
erative clauses of a deed or contract, are 
matters of present or future convenience 
merely, not of necessity. No recital 
should be inserted which is not needed 
to render the instrument clear and in- 
telligible, or to furnish evidence or ex- 
planation of the basis and intent of the 
transaction. Under statutes recitals in 
official deeds of execution and tax sales 
and prior proceedings upon which the 
deed depends are often made prima facie 
evidence of the facts recited, and may 
thus be very important to the proof of 
title. 

The operative parts of the document 
should be cast into separate, numbered 
paragraphs, so that the provisions may 
be more readily referred to. The con- 
sideration and mutuality of contracts 
ought to appear beyond question. The 
covenants and agreements by each party 
should be grouped and arranged in some 
natural and logical order. The acts which 
each party is required to perform ought 
to be stated as definitely and specifically 
as possible with the time and place of 
performance. Such vague general terms 
as “proper,” and “reasonable,” are to 
be avoided. Unnecessary verbiage, syn- 
onyms, and repetitions should be elim- 
inated. Clearness, definiteness, preci- 
sion, and brevity are the prime requisites, 
and other attributes of literary style must 
be subordinated. Let long involved sen- 
tences be broken up into short ones. 
Names should be repeated where the 
use of the pronouns would leave any 
doubt as to the antecedent referred to. 
Different terms should not be employed 
to refer to the same thing, nor should 
the same words be used with different 
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meanings in different parts of the instru- 
ment. Important terms, frequently used, 
may be specifically defined. Whenever 
a person or thing has once been men- 
tioned it is always afterward referred 
to as “the said” person or thing. 
Every-day English is ordinarily em- 
ployed, but certain old-fashioned words 
of reference such as “aforesaid,” “where- 
in,” “thereto,” “hereinafter,” are found 
an aid to legal precision, as also in 
pleading. A clause may be inserted at 
the end providing, once and for all, that 
“the contract shall extend and be bind- 
ing upon the parties hereto, their execu- 
tors, administrators, and assigns.” 

A neat appearance will be insisted 
upon by the careful draftsman, and the 
entire instrument will be rewritten to 
avoid any interlineations, erasures or 
suspicion of alteration. 

In considering the content, terms, and 
provisions to be inserted to carry out the 
instructions and intention of his client, 
the beginner cannot do better than to 
consult various collections of forms and 
precedents, English as well as American, 
and study them. He should not slavish- 


ly copy the common forms or be easily 


satisfied with his own draft. He should 
go to the text-books and digests and 
cases dealing with the subject-matter, to 
find out what ought to be provided for 
and what difficulties may arise as the 
transaction is carried through step by 
step. He will assist the parties to plan 
out their agreement so completely and 
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definitely that no misunderstanding or | 
dispute as to what it calls for can arise. 

He should consider carefully what is 
to be done if either party (including his 
own client), defaults or is unable to per- 
form, or if the property involved should 
be burned or accidentally destroyed. The 
layman is apt to be too optimistic and to 
think only of those events which will 
normally arise. The experienced drafts- 
man anticipates misfortune. He does 
not permit his client to be a gambler or 
insurance company; he leaves as little 
as possible to chance or to the mercy, 
good nature, ability, or honesty of the 
other party. He gives no more credit 
than necessary, and parts with no money 
or title except on condition that his 
client is assured of actually receiving its 
full equivalent. He may seem technical 
and over particular, but he knows by 
experience that an ounce of precaution 
and foresight may save serious losses 
and perhaps years of litigation. 

These hints on drafting documents 
may be concluded with the suggestion 
that appending a. seal, though it be only 
a scroll:of the pen, has the magical 
effect under many statutes of extending 
the period of limitation of actions to 
twenty years; and that the acknowledg- 
ment of a party’s signature before a 
notary public is sometimes made prima 
facie evidence of the execution of the 
instrument, and will entitle it to be read 
in evidence, although no witness is pres- 
ent to prove the signature. 





The Text-Case Method at Syracuse 


BY L. CARL SARGENT 
of the Faculty of the College of Law, Syracuse University 


HE evolution of the 
methods of teaching 
law, like the growth 
of the American law 
schools themselves, 
has been very rapid. 
Just as the scene of 
the law student’s ac- 
tivity has _ shifted 
from the office of the 
old practitioner to the 
class room of the 
modern college, so the method of the 
average law teacher has swung from the 
original text method to the newer case 
method. Each system has its group of 
ardent advocates, and there be those who 
say that neither has a monopoly of edu- 
cative advantage, but that the pendulum 
will yet swing back and find its point of 
rest between the two, combining the ad- 
vantages of each. 

The problem is one of educational 
philosophy. The evolution in the teach- 
ing of law has been profoundly influ- 
enced by the practical development of 
pedagogical methods in the teaching of 
science and allied subjects. The student 
has been taught to do by doing. The lab- 
oratory method has been introduced, and 
the abstract mental impression of the 
printed page, intensified by experiment, 
by what was seen, felt, sensed, and done. 
Separate and leading cases have been 
held up before the class for observation, 
just as the test tube is observed by the 
chemist in the laboratory, to discover 
therein and therefrom the existence and 
the nature of inherent and established 
rules. 

All of the older American law schools, 
in the embryonic stage of this develop- 
ment, taught first by the lecture method. 
That in turn was in many institutions 
superseded by the text method, and the 
text, in some universities, by the case 
method. 


The evolution was natural. The lec- 


ture repeated from year to year tended to 
become static, and soon was given per- 
manent form in print. The teacher then 
turned from the attempt to impart law 
to the student by the lecture to the test- 
ing, by oral quiz, of the student’s knowl- 
edge drawn from his study of the text, 
and to comment from the rostrum upon 
the pages assigned. 

On the other hand, the case method 
was not an outgrowth of either the lec- 
ture or text method, but was an inde- 
pendent method discovered by Professor 
Christopher Columbus Langdell, and 
since adopted without modification in 
many law schools. This creation of 
Langdell’s brain was natural-born. Fresh 
from a busy law office, with no precon- 
ceived pedagogical theories, unhampered 
by law school traditions and methods, but 
gripped by an intense desire to show his 
students the marvelous vision of the law 
itself, as revealed in the original sources, 
—the reports of actual cases,—he would 
make live before them the people, the 
things, the conflicting rights involved in 
actual life, that students might read for 
themselves, from the rules applied, the 
governing principles of human law. His 
case method sought to open the whole 
field of law through the study of sepa- 
rate cases. It held that the fundamental 
legal doctrines are few in number, and 
may be drawn from a group of leading 
cases. 

Quite different was. the text method, 
under which the student never met a 
primary source, or went beyond an ab- 
stract principle. He crammed brief 
statements of human rights, and never 
felt the pulse of the contending parties 
and conflicting interests. The text sys- 
tem tended to produce the belief that all 
law was firmly established, and needed 
only to be read. It was mainly memory 
work and instruction of dogmatic char- 
acter. The text method alone, like the 
lecture method alone, found the student 
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inert and left him so. It neglected en- 
tirely the training of the student in in- 
tellectual independence. 

If memory work, only frequent review 
could prevent effacement; it could im- 
part no lasting impression. It brought 
him no stimulus to independent thinking. 
However, the text, though secondary, 
offers the only brief general view of the 
field of the law. Without that view, the 
student would be lost in the chaos of ac- 
tually. related and orderly principles. 
Then teach him first those fundamental 
principles which precedent has firmly es- 
tablished ; from them he may be led for 
his independent thinking to those fields 
in which there is yet opportunity for 
argument. 

Broad, general information concerning 
the whole field of the law is given at 
Syracuse, in the practical course in ele- 
mentary law, and concerning the philos- 
ophy of the law in the theoretical course, 
known as Jurisprudence. But there is a 
similarly broad background of general 
information on each subject, of static 
and established rules, to be gathered. 
Some recognize this imperative need for 
a comprehensive view of the law of each 
subject as a whole, but suggest that it 
follow the study by the case method. 
The broad view seems rather preliminary 
and basic. Why give the isolated cases 
first and the outline after? Does the 
text writer or the digester place his out- 
line at the end of the chapter? Would 
not the student’s concept be clearer, his 
comprehension of the inter-relation of 
principles be more sure, if he were first 
given the outline, and later, through ci- 
tation to leading cases, taught the more 
exact points, and led to independent 
thinking on growing topics? Cannot the 
general nature of that fraud which will 
vitiate a marriage contract be quickly and 
ciearly taught the student by the simple 
text statement, “Fraud, to affect the va- 
lidity of the marriage, must relate to 
some fact essential to the marital rela- 
tion,” while the current trend of the de- 
velopment of the law in this field be 
pointed out by a specific citation, such as, 
Sobol v. Sobol, 150 N. Y. S. 248, in 
which a misrepresentation of health by a 
prospective groom actually afflicted with 
tuberculosis was held subsequently to be 


ground for annulment, and thereby a 
step judicially taken toward practical eu- 
genics? Cannot the general effect of 
usury upon the validity of negotiable in- 
struments be taught by citation to the 
general local statutes, while the student 
is stimulated to constructive thought by 
the citation of Emanel v. Misicki, 149 
N. Y. S. 905, and Crusins v. Siegman, 81 
Misc. 367, diametrically opposed on the 
question of whether the individual bona 
fide holder may recover on a note, though 
tainted with usury in its conception ? 

There is nothing which so draws out 
the best intellectual effort in our young 
men as actual contact with these living, 
burning questions of current law,—law 
in its formative state. But would they 
find the true importance and effect of 
these decisions, if they had not first 
viewed briefly the general field? Without 
the outline, might they not unduly mag- 
nify some minor point, and so their per- 
spective become distorted through the 
assumption of an unreal view point? 

Valuable as the case method is, it is 
not alone sufficient. If left to secure 
their information exclusively through the 
analysis of separate cases, students nev- 
er get a general picture of the law as a 
whole, or even of the main features of 
individual subjects. It is intensive rath- 
er; and just as an athlete often stales 
from overtraining, so the strict case 
method unalloved produces sometimes a 
controversialist, who is ready to argue 
any proposition, no matter how funda- 
mental. Moreover, the strict case method 
necessitates either an up-to-the-minute 
case book in the hands of each student 
for each subject, or that the students 
have access to very unusual library facil- 
ities, including many duplicate sets of 
all common reports. 

The extreme concept of the advocates 
of the strict case method is that the real 
purpose of scientific instruction in law is 
not to impart the content of the law, not 
to teach law, but rather to develop a spe- 
cifically legal manner of thinking, and 
that this once acquired by the student, 
all other things—knowledge of what the 
law of to-day really is—shall be added 
unto him. The fundamental purpose of 
the teacher of the strict case method, as 
also of the institutions in which the strict 
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case method is idolized, is the develop- 
ment in the student of the power of legal 
reasoning. Dean Ames declared that 
to be the one object of the course at 
Cambridge. To the teacher by the text 
method, the fundamental object is the 
acquisition of abstract knowledge, the 
cramming, memorizing, amassing of the 
established principles of the law. The 
text-case method, however, seeks to 
equalize, harmonize, and to fully effect- 
uate, these two important objects. 

Again, the experience of several con- 
temporary teachers indicates that the case 
method alone is much less effective with 
younger students coming into the profes- 
sional schools fresh from High School. 
These boys become bewildered and con- 
fused by the detail of numerous cases. 
On the other hand, institutions requiring 
Arts work as preparation for entrance 
find their more mature students gener- 
ally capable of sifting and organizing 
this complex material. But from the 
view point of the information gained, the 
case method used alone necessitates the 
reading of many pages from which to 
winnow information that might have 
been summarized in two or three pages 
of a standard text. 

On the other hand, the examination 
of the case in the original volume fa- 
miliarizes the student with the use of 
law books, and leads to a knowledge of 
their arrangement and organization, as 
well as their value as sources. It need 
only be hinted that the student brought 
up under the text method, or the strict 
case method using a case book, often 
after graduation finds himself actually 
lost in a general law library. 

There is discipline in the intellectual 
labor of discovering the true doctrine of 
a case from the formal opinion and the 
frequently mingled facts. Where cases 
are contrasted or conflicting, mental en- 
ergy must be expended in reaching the 
true rule. Out of the exercise of sur- 
mounting obstacles come to the student 
new power and ability to achieve. But 
not all are capable of the more arduous 
task. Professor Langdell, in introducing 
the case method, lost all of his students 
except seven. The text-case method does 
not so frequently discourage and drive 
away the younger and less capable men, 
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while at the same time that it steadies 
the immature beginner, giving him a fair 
working knowledge and preparation for 
business or for further study, it opens 
the door to deep research, and points the 
path to the most ambitious and capable. 

Professor Keener said that it is by the 
study of cases that one is to acquire the 
power of legal reasoning, discrimination, 
and judgment, qualities indispensable to 
the practising lawyer; that the study of 
cases best develops the power to analyze 
and to state clearly and concisely a com- 
plicated state of fact, a power which in 
no small degree distinguishes the good 
from the poor or indifferent lawyer. 
The study and discussion of actual cases 
is best adapted to excite and hold the in- 
terest of the student in the class room. 
It is better for the student, under proper 
supervision and suggestion, to discover 
for himself from cases the principle of 
law than to accept the ipse dixit of any 
jurist, however famous. Even jurists 
upon the bench in delivering the opinion 
of the court, now and then, through in- 
appropriate wording, fail to express 
clearly their exact holding, and later tri- 
bunals treat such cases as holding that 
principle which the court had in mind in 
giving the judgment which it gave, rather 
than that which the court said it followed. 
In such cases, the citation of the primary 
source enables the student and teacher 
to arrive at the true holding. 

At Syracuse an effort is being made 
to fuse the two methods, the text method 
and the case method, into the text-case 
method, to secure the advantages of each 
without the disadvantages of either. The 
disadvantage in each case arose from a 
lack of that which the other supplies. 

The essential features of the text-case 
system as. used at Syracuse are the as- 
signment for the next recitation of a 
certain portion of a recent and recog- 
nized topical text covering the more per- 
manent principles, and supplemented and 
amplified by the citation of explanatory 
or illustrative cases, coupled with cases 
designed directly to lead the student to 
independent thought on phases of the 
subject not yet settled, and new points 
of law. Upon the recitation day, the pre- 
ceding lesson is briefly reviewed, the text 
covered in a short oral quiz, and the 
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emphasis is laid on an analytic discussion 
by the students of the cases previously 
cited and examined. 

It is to be noted that cases are here 
cited not only to illustrate and amplify 
points set forth in the text, but in most 
instances to carry the student into the 
realm of independent thought. The text- 
case method seeks to summarize and har- 
monize the suggestive cases at the close 
of the class discussion in order to leave 
a clear and correct impression. Herein 
it departs from the case method, which 
avoids any summary or settlement,— 
leaving that step also to the student. 

The text-case method is entirely feasi- 
ble at Syracuse with its remarkable li- 
brary facilities. In addition to the many 
sets of duplicate reports found in the 
Ruger, Marshall, and Brooks libraries of 
the College, there are those of the court 
of appeals library, and of the hundreds 
of office libraries of the city which are 
open to the students. 

This method, exciting the mental self- 
activity of the student, is more apt to 
produce a lasting impression on his mind. 
Independent intellectual labor on the part 
of the student himself forms the real 
vital force of legal education. The 
knowledge of legal principles, reinforced 
by the pupils’ own reasoning in case con- 
sideration, will stick longer. It becomes 
evident that the text-case method is cap- 
able of giving the pupil greater advan- 
tage than he could secure by devoting the 
same time to private study. It is sup- 


plemented here by the hypothetical case 
course, the practice course, and the 
course in oral legal expression. Again, 
this method leads the instructor to in- 
dividuality in teaching, and inculcates in 
the class the spirit of investigation and 
self-reliance. Under the guidance of the 
instructor, the students are lead to dis- 
criminate between the relevant and irrele- 
vant, to discover the actual and suggest 
the possible grounds of decision. There- 
by the student’s reasoning powers are 
constantly developed, while he is at the 
same time gaining the other object of 
legal education,—a substantial knowl- 
edge of the law as it is. 

The practitioner is constantly dealing 
with both secondary and primary sources. 
He must know the utility and weight of 
each. He goes to the digest, text, or ref- 
erence books for aid and suggestions, but 
he cites to the appellate courts the pri- 
mary authority of statutes and prior ad- 
judication. The text-case method brings 
the student into immediate touch with 
both sources; and familiarizes him with 
the use of each. Again, the practitioner 
must daily deduce for himself new con- 
clusions drawn from the application of 
familiar and basic principles to new and 
varied facts. For this work the text- 
case method has efficiently equipped him. 
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Comments 


On a Collegiate Requirement for Admission to 
Law School and Bar 


-™. N MAY, 1912, the 
faculty of the North- 
western University 
Law School voted to 
give notice that after 
September 1, 1914, 
one year’s work in a 
college of liberal arts 
or science would be 
required for admis- 
sion to the Law 
School. Meanwhile, 
the Law School sent to all alumni a let- 
ter notifying them of the faculty’s vote, 
and asking for an expression of opinion 
from them. The replies were so signi- 
ficant and interesting that a selection is 
here reprinted for general reference. It 
is apparently the first time that alumni 
opinion has been expressly elicited on 
this subject. The letters received repre- 
sent college and non-college graduates, 
members of classes ranging back from 
one to fifty years, and residents of all 
parts of the Union. 

The emphatic feature of the letters is 
the demand for such a requirement for 
entrance to the bar in general, and not 
merely to the law schools. 





Tarsox, Atonzo P., "91—( Hot Springs, 

Arkansas). 

I believe the decision of the board of 
trustees requiring a higher standard of 
education for students entering the Law 
School to be a wise one. It will, without 
doubt, at first reduce the number of stu- 
dents in that branch of the University 
work, but a professional man’s compe- 
tency or incompetency reflects on the 
school of which he is a graduate, so that 
I believe what may at first appear loss 
will ultimately be great gain in elevating 
the standard of Northwestern in the pub- 
lic mind. A student aspiring to be a 
lawyer at all should aspire to nothing 





By Alumni of the Northwestern University School of Law 





short of a past-mastership in the art, and 
such a one would be willing to make the 
extra effort that a year of college work 
would require in order to attain it. 

Having only the best and greatest good 
and success of Alma Mater at heart, I 
must say that I heartily endorse the de- 
cision of the board. 


PACKARD, GEoRGE, ’91—( Chicago). 

Am delightéd that the Law School has 
adopted a course to raise the require- 
ments of scholarship for admission to the 
school. I would go even farther than 
this, as my own inclination is that no 
one should be permitted to study and 
practise law who has not completed a 
full four-year course in a college or uni- 
versity. There are vastly too great a 
number of lawyers at the present time 
anyway, and it is a great pity that the 
law schools and bar associations should 
not get together to the extent of mak- 
ing the practice of law a profession for 
cultured gentlemen, rather than a refuge 
for Tom, Dick, and Harry, who turn to 
it with much the same spirit as they 
would enter the real estate business. I 
regard your move as one decidedly in 
the right direction, and I shall make it 
a point, as I have always done, to recom- 
mend the Northwestern University 
School of Law as the leading law school 
in the West. 


PaLMER, Ernest, ’10—(Chicago). 

I note with interest the requirement 
for admission which becomes effective 
in 1914, and, personally, I certainly ap- 
prove of it. From my experience as @ 
teacher I am convinced that the majority 
of high school or preparatory school 
graduates are not ready to study law to 
the best advantage. I think a require- 
ment of two years would be better than: 
one, although, as you suggest, I am not. 
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emphasis is laid on an analytic discussion 
by the students of the cases previously 
cited and examined. 

It is to be noted that cases are here 
cited not only to illustrate and amplify 
points set forth in the text, but in most 
instances to carry the student into the 
realm of independent thought. The text- 
case method seeks to summarize and har- 
monize the suggestive cases at the close 
of the class discussion in order to leave 
a clear and correct impression. Herein 
it departs from the case method, which 
avoids any summary or settlement,— 
leaving that step also to the student. 

The text-case method is entirely feasi- 
ble at Syracuse with its remarkable li- 
brary facilities. In addition to the many 
sets of duplicate reports found in the 
Ruger, Marshall, and Brooks libraries of 
the College, there are those of the court 
of appeals library, and of the hundreds 
of office libraries of the city which are 
open to the students. 

This method, exciting the mental self- 
activity of the student, is more apt to 
produce a lasting impression on his mind. 
Independent intellectual labor on the part 
of the student himself forms the real 
vital force of legal education. The 
knowledge of legal principles, reinforced 
by the pupils’ own reasoning in case con- 
sideration, will stick longer. It becomes 
evident that the text-case method is cap- 
able of giving the pupil greater advan- 
tage than he could secure by devoting the 
same time to private study. It is sup- 
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plemented here by the hypothetical case 
course, the practice course, and the 
course in oral legal expression. Again, 
this method leads the instructor to in- 
dividuality in teaching, and inculcates in 
the class the spirit of investigation and 
self-reliance. Under the guidance of the 
instructor, the students are lead to dis- 
criminate between the relevant and irrele- 
vant, to discover the actual and suggest 
the possible grounds of decision. There- 
by the student’s reasoning powers are 
constantly developed, while he is at the 
same time gaining the other object of 
legal education,—a substantial knowl- 
edge of the law as it is. 

The practitioner is constantly dealing 
with both secondary and primary sources. 
He must know the utility and weight of 
each. He goes to the digest, text, or ref- 
erence books for aid and suggestions, but 
he cites to the appellate courts the pri- 
mary authority of statutes and prior ad- 
judication. The text-case method brings 
the student into immediate touch with 
both sources; and familiarizes him with 
the use of each. Again, the practitioner 
must daily deduce for himself new con- 
clusions drawn from the application of 
familiar and basic principles to new and 
varied facts. For this work the text- 
case method has efficiently equipped him. 















Comments 


On a Collegiate Requirement for Admission to 
Law School and Bar 











-™._ N MAY, 1912, the 
= faculty of the North- 
western University 


Law School voted to 
give notice that after 
September 1, 1914, 
one year’s work in a 
college of liberal arts 
or science would be 
required for admis- 
sion to the Law 
School. Meanwhile, 
the Law School sent to all alumni a let- 
ter notifying them of the faculty’s vote, 
and asking for an expression of opinion 
from them. The replies were so signi- 
ficant and interesting that a selection is 
here reprinted for general reference. It 
is apparently the first time that alumni 
opinion has been expressly elicited on 
this subject. The letters received repre- 
sent college and non-college graduates, 
members of classes ranging back from 
one to fifty years, and residents of all 
parts of the Union. 

The emphatic feature of the letters is 
the demand for such a requirement for 
entrance to the bar in general, and not 
merely to the law schools. 





Targpox, Atonzo P., "91—( Hot Springs, 

Arkansas). 

I believe the decision of the board of 
trustees requiring a higher standard of 
education for students entering the Law 
School to be a wise one. It will, without 
doubt, at first reduce the number of stu- 
dents in that branch of the University 
work, but a professional man’s compe- 
tency or incompetency reflects on the 
school of which he is a graduate, so that 
I believe what may at first appear loss 
will ultimately be great gain in elevating 
the standard of Northwestern in the pub- 
lic mind. A student aspiring to be a 


lawyer at all should aspire to nothing 


By Alumni of the Northwestern University School of Law 





short of a past-mastership in the art, and 
such a one would be willing to make the 
extra effort that a year of college work 
would require in order to attain it. 

Having only the best and greatest good 
and success of Alma Mater at heart, I 
must say that I heartily endorse the de- 
cision of the board. 


PACKARD, GEORGE, "91—( Chicago). 

Am delightéd that the Law School has 
adopted a course to raise the require- 
ments of scholarship for admission to the 
school. I would go even farther than 
this, as my own inclination is that no 
one should be permitted to study and 
practise law who has not completed a 
full four-year course in a college or uni- 
versity. There are vastly too great a 
number of lawyers at the present time 
anyway, and it is a great pity that the 
law schools and bar associations should 
not get together to the extent of mak- 
ing the practice of law a profession for 
cultured gentlemen, rather than a refuge 
for Tom, Dick, and Harry, who turn to 
it with much the same spirit as they 
would enter the real estate business. I 
regard your move as one decidedly in 
the right direction, and I shall make it 
a point, as I have always done, to recom- 
mend the Northwestern University 
School of Law as the leading law school 
in the West. 


PALMER, Ernest, ’10—(Chicago). 

I note with interest the requirement 
for admission which becomes effective 
in 1914, and, personally, I certainly ap- 
prove of it. From my experience as a 
teacher I am convinced that the majority 
of high school or preparatory school 
graduates are not ready to study law to 
the best advantage. I think a require- 
ment of two years would be better than: 
one, although, as you suggest, I am not. 
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prepared to say that a complete college 
course is necessary. 


Le Forcee, Cuas. C., *88—(Decatur, 

IWinois). 

If I understand the rule, I commend 
this action most strongly. For some 
years I have regarded this Law School 
as the best institution in the West at 
which to equip a young man for the 
legal profession. I do not believe there 
is any better in the East. In the course 
of my practice I have had a large num- 
ber of young lawyers in and about my 
office, and it has never been a difficult 
matter to recognize the young lawyer 
with a college training; he is better 
equipped; he knows how to study; and 
while he may lack ambition and energy, 
I have observed that he is the safer coun- 
sellor and better lawyer. 

RockKAFELLOw, °75—( Atlantic, 

Towa). 

The proposed requirement that “ap- 
plicants for admission to the Law School 
shall show, in addition to the four-year 
high school course, at least one year of 
college work,” meets with my approval. 

It must be apparent to the most 
casual observer that the community is 
demanding a higher standard of educa- 
tion, not only for lawyers, but for other 
professional men; and I think that even- 
tually and perhaps before many years, 
it may be best to require a full college 
course as a requisite for admission. 

I think the educational requirement 
will add very much to the fitness of a 
lawyer for his profession, and will en- 
hance his usefulness and influence. I 
do not think the added requirement will 
prove a serious obstacle to any young 
man, however poor he may be, who has 
really made up his mind to enter the legal 
profession. 


= 


Swasey, Epwarp H., ’84—(Dow City, 

Towa). 

I am heartily in accord with the fac- 
ulty’s vote. I know no reason why young 
men should be given the opportunity of 
“getting into the game” without an 
“ante” proportionately larger than we had 
to give in days gone by. Law schools 
then were new propositions; and we 
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young men of that day received a better 
preparation than our forbears in the law. 
Since that time, for twenty years or 
more, we have burned the midnight oil 
(gas or electric, as may be), and have 
lucubrationed more or less instructively 
to ourselves. Some of us at least have 
made a success of it (even though not 
Bryans). And now, after all this, shall 
these new fledglings, with two or three 
years’ study of merely the minimum 
amount, and lacking all that which ex- 
perience has taught us and has still to 
teach them in the future,—can they ex- 
pect to enter the profession on an equal- 
ity with us, but with no more preparation 
than we made in our day? Look at the 
undigested, yes even unmasticated, mass 
of laws coming annually from unskilled 
legislators. Look at the crude attempts 
to relieve the country of unjust laws, 
and the selfish efforts of skilled hirelings 
of the “interests” to block these reforms. 
And, having looked, how can one honest- 
ly say that the modern boy does not need 
much more training than we got before 
we entered the legal profession? Selah! 


DEUVEL, WALTER RocGeErs, 

York City). 

Personally I am in favor of a high de- 
gree of general academic education be- 
fore entering upon the study of law. It 
does not appear to me that the academic 
education is essential to the student when 
practising the law afterward in the earn- 
ing of his livelihood; for if he has the 
proper business instinct he will succeed, 
so far as earning money is concerned, 
whether he has a college education, so 
called, or not. I do believe, however, 
that the community at large is more 
greatly benefited by a lawyer who has 
studied widely and deeply the more gen- 
eral subjects than the course at law af- 
fords, before entering upon the study 
of the law. He acquires a breadth and 
an understanding which provides for him 
a finer sense of his duty toward the 
community, as well as giving him the 
power to study, which, in the last an- 
alysis, is the finest result of education. 

I have recently had occasion to see the 
difference in workmanship between a 
physician who had had four years of 
medical training in a school, four years 


’09—( New 
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in our largest hospital in New York, and 
three years of general practice, all with- 
out more than the high school education 
as a basis. He failed in the case un- 
qualifiedly and inexcusably. 

It will always remain a question in my 
mind as to whether or not this physician 
should ever have been permitted to prac- 
tise medicine, for in spite of the tre- 
mendous experience on his part, he ap- 
pears to be mediocre. Had the medical 
school which admitted him required even 
one year of college work, and preferably 
four, one of two things would have hap- 
pened: either he would have gone into 
some other line of work, or he would 
have gone to college, trained his mind 
and sharpened his intellect, thus fitting 
himself for that special education, rather 
than compelling that special education 
to do all the sharpening and training of 
the mind that I believe to be necessary 
in his case. 

The legal profession and the medical 
profession have so many of the same 
characteristics with respect to the com- 


munity at large that the one is in the 
same position as the other in regard to 


education. Let us have fewer lawyers, 
rather than many of poorer quality, and 
let the college, as it should, be the screen 
that winnows. 

VarGA, Huco E., 

Ohio). 

It is my pleasant duty to congratulate 
the faculty of the Law School on the 
occasion of increasing the present en- 
trance requirements for admission to the 
Law School, which, in my modest opin- 
ion, was a very wise move, for it will 
raise the standard of the Law School, 
and will resuit in a more receptive, more 
intelligent, and better trained student 
body with broader fundamental equip- 
ment. It is apparent that such students 
will derive a greater benefit from the in- 
troduction, will accomplish more while 
in school and consequently in practice. 
It is absolutely true that the spirit of our 
time demands a higher standard of edu- 
cation for lawyers. The ultimate bene- 
ficiaries will be the graduates, the school, 
the profession, and the social fabric at 
large. In short, I rejoice and heartily 
approve of the change. 


°09—( Cleveland, 
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LinpsAy, ALEXANDER P., ’08—(Pitts- 
burgh, Pennsylvania). 

There is one idea that has always im- 
pressed itself upon me, and that is that 
the various professional schools and uni- 
versities of the country seem to have 
adopted a hard and fast rule for admis- 
sion, in accordance with the progress of 
higher education, without taking into 
consideration the individual merits or 
qualifications of the applicant. There 
can hardly be a doubt in the mind of 
any thinking man that a high standard 
of preliminary education is not only de- 
sirable, but in most cases necessary for 
the development and growth of a uni- 
versity, but at the same time there may 
be a great variety of opinion as to what 
constitutes a sufficient preliminary edu- 
cation, or a high standard of education. 
The standard as fixed by the present 
powers that be is based, as I understand 
it, almost entirely upon the ability of 
students or applicants for admission to 
pass examinations in a certain line of 
study, or their good fortune to have 
completed a prescribed course. Appar- 
ently little or no regard is had for the 
moral character or the previous experi- 
ence and training of the applicant, ex- 
cept such training as said applicant may 
have acquired in the various preparatory 
schools and universities of the country. 

Now the idea which I wish to express 
is simply this: That while I am heartily 
in favor of a high standard of prelim- 
inary education, at the same time I am 
not in favor of that standard being fixed 
by rules as unchangeable as the laws of 
the Medes and Persians; by the mere 
ability of one to pass certain examina- 
tions in certain subjects; or by the mere 
fact that one has been able to complete 
his course in high school and attend a 
university for the period of one year. 
This, of course, is desirable, but in my 
opinion it does not prove the intellectual 
caliber of any individual; nor does it 
show that such applicant has really 
grasped the subjects studied; nor does it 
show that the individual has reached a 
point in his intellectual development 
where he can grasp the principles of a 
higher education. Mere knowledge, of 
itself, amounts to little. The mind may 
be stored with facts, but if the individual 
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is unable to make an application of those 
facts to the conditions and affairs of his 
every-day life they are of little use. 
They do not promote the growth of 
wisdom and usefulness, which it should 
be the aim of every university to en- 
courage. 

I have no doubt that there are many 
men who apply for admission to the law 
school whom you will find have received 
a sufficient preliminary education, who 
have had a number of years’ experience 
in the affairs of life, and who, by reason 
of that preliminary education and train- 
ing, are far better fitted to take up the 
study of law, to understand the applica- 
tion of the rules of law, than those who 
have complied with the formal and tech- 
nical rules, and yet, under those rules the 
university bars a desirable class of stu- 
dents. 

The universities owe a duty to the 
community as well as a duty to them- 
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selves, and I believe that in so far as 
they bar their doors against the entrance 
of men coming within the class I have 
just mentioned, in so far they fail to 
perform their duty. The result, there- 
fore, would seem to be that by these 
very rules promulgated for raising the 
standard of the university to a plane 
of greater usefulness, the opposite effect 
is attained, viz., the usefulness is con- 
fined to the narrow limits of a certain 
class. 

The ideas which I have advanced may 
be impractical at the present time. How- 
ever, I sincerely believe that a university 
which opens its doors to all worthy stu- 
dents, who have sufficient preliminary 
education and training to grasp the prin- 
ciples of high education there taught, is 
performing a greater use for the cause 
of higher education than could be other- 
wise obtained. 


Sociability 


Many a lawyer prefers to appear 
Grim-faced and severe, 

Like a man with a grouch 

Or a pain in his ear. 

But isn’t it folly 

To court melancholy 

When any good fellow is near? 


Often a lawyer is brimful and cheer, 
With mind clean and clear, 

And bringing us pleasure 

And happiness here ; 

Within his soul gleaming 

The sunshine is streaming 

When any good fellow is near. 


Many fine lawyers seem sullen and rude; 
They’re misunderstood, 

Like rose briars hiding 

Their blooms in the wood. 

Don’t shun them nor fear them, 

But kindly draw near them, 

At heart they are gentle and good. 


Many a lawyer is longing to hear 
A word of your cheer; 

Let him wait not in vain; 

Let your kindness appear. 

It’s best to be pleasant, 

Good fellowship present 

When any good fellow is near. 


UN b-Jkttti 





Dethroning King Alcohol 


BY ANDREW WILSON, D.C.L. (Yale) 
Professor of Equity Jurisprudence in the Washington College of Law, Washington, D. C. 


HE law students who 

engage in the practice 
of their profession 
occupy a place of pe- 
culiar vantage and re- 
sponsibility in the 
communities in which 
they reside. They 
will almost certainly 
become civic and so- 
cial leaders, and up- 
on them and _ their 
mode of thinking will depend in some de- 
gree the welfare of their neighbors. As 
they are citizens before they are lawyers, 
it will be well to consider what oppor- 
tunities for service may come to them. 
There is no right which does not have its 
corresponding duty. It is undoubtedly 
true that because of the ability and equip- 
ment of the lawyer his responsibility is 
greater than the responsibility of those 
who are less competent to sérve their 
fellows. Perhaps his calling stands first 
in opportunity for service. 

“Citizens are the members of the poli- 
tical community to which they belong. 
They are the people who, in their asso- 
ciated capacity, have established or sub- 
mitted themselves to the dominion of a 
government for the promotion of their 
general welfare and the protection of 
their individual as well as their collective 
rights.” United States v. Cruikshank, 92 
U. S. 542, 549, 23 L. ed. 588, 590. 

This definition is clear, explicit, and 
authoritative. Citizens enjoy the rights 
and protection of government, and the 
duty is thereby placed upon them to 
carry out the three-fold purpose of gov- 
ernment, viz.—promotion of the general 
welfare, the protection of individual 
rights, and the protection of collective 
rights. A citizen must necessarily be 
opposed to all measures and all things 
which are antagonistic to the purposes of 
government thus expressed. No lawyer 
regarding his citizenship in that light will 
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permit private gain to lure him from his 
duty to the public. There are certain 
questions which deal with the moral wel- 
fare of the people, and upon these he can 
and should exert a most potent influence. 
One of these questions is of such vital 
importance that it is deemed proper at 
this time to call attention of those en- 
tering the profession to it in this way. 
Many may be able to render distin- 
guished public service. Alcohol is the 
chief enemy of the race, and hence the 
public-spirited citizen should study the 
movement against it. The moral forces 
throughout the centuries have waged war 
upon the use of ardent spirits. It is 
strange that the human race, with the in- 
stinct of self-preservation, has not long 
since exterminated the traffic in them. 
Occasionally a quickened public con- 
science has stayed the ravages for a time, 
and then, becoming passive, permitted 
the business to grow with astonishing 
rapidity to the shame and degradation of 
civilization. 

The American saloon is fast becoming 
an outlaw in all places where it is not 
already under the ban of the law. When 
the people actually know the effect of 
alcohol upon human life and upon civil 
government the beverage liquor traffic 
will speedily pass out of existence. Hugo 
said, “What this old world needs is light, 
floods of light.” The time has now come 
when no one believes that the saloon is of 
value to society. It lives upon the weak- 
nesses of men and women. Its only ex- 
cuse for existence is that it furnishes a 
means of income to a comparatively few 
who control the manufacture and sale of 
intoxicants, and furnishes employment to 
those employed by that few. 


Alcohol Is a Poison. 


That alcohol is a poison, and that alco- 
holic liquors are poisons, will not now be 
seriously questioned. After the passage 
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of the pure food and drug law by Con- 
gress the distillers and rectifiers of, and 
dealers in, whisky throughout the coun- 
try disagreed among themselves and with 
the authorities as to what is whisky, and 
at their request a hearing was had before 
the Solicitor General of the United States 
by direction of the President. At this 
hearing the largest and most important 
whisky interests were represented by the 
ablest of counsel from many large cities. 
Eminent chemists were examined, as 
well as distillers, rectifiers, and dealers. 
Among the witnesses called was Edwin 
F. Ladd, professor of chemistry in the 
North Dakota Agricultural College, 
chemist of the State Experiment Station, 
State Chemist and Food Commissioner 
of North Dakota. In response to a ques- 
tion by Dr. Harvey W. Wiley, Chief of 
the Bureau of Chemistry, Professor 
Ladd said that ethyl alcohol is a poison, 
that there is plenty of it in whisky, and 
if you add ethyl alcohol to whisky you 
add a poison. Proceedings before and 
by direction of the President concerning 
the meaning of the Term “Whisky,” 


Government Printing Office, 1909, p. 419. 


Dr. Wiley testified that alcohol is a 
poison, and is universally recognized as 
such, and that whisky “is a poison ; every- 
body knows it.” Id. p. 853. 

Honorable Joseph H. Choate, in his ar- 
gument before the President on excep- 
tions to report of the Solicitor General, 
said: “All this controversy turns upon a 
very trifling item of ingredients of the 
article called or claimed to be called 
‘whisky’ the world over, less than 
one half of one per cent of the whole 
material. All the rest of every kind of 
product, of whisky or so-called whisky 
or claimed whisky, is alcohol and water. 
Ninety-nine and one-half per cent, 993 
per cent, 99% per cent, is of this charac- 
ter,—alcohol and water (p. 1288). . . 
Let me call attention now to what I think 
my friends on the other side will agree 
is the undisputed evidence in the matter. 
There is no standard of straight whisky. 
It is agreed that this one half or one 
quarter of one per cent, or whatever it is, 
that they claim makes the distinction be- 
tween straight whisky and everything 
else, is rank poison.” p. 1289. 

It must follow, therefore, that the only 
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wholesome constituent of whisky is 
water, and that all the rest of it is poison. 


Alcohol Decreases Efficiency. 


That alcohol decreases efficiency is 
now universally recognized. The large 
employers of labor long ago put the ban 
upon it. The railroads, the steel mills, 
the large manufacturers, have no use for 
the man who drinks alcoholic liquors, be- 
cause intoxicants decrease the efficiency 
of their employees. With them it is a 
matter of business entirely. The import- 
ance of sobriety and the influence of bet- 
ter living is well illustrated by what hap- 
pened because of the evangelistic cam- 
paign by Mr. Sunday at Pittsburgh. 
Many of the employees of a steel mill at- 
tended the meetings. On the last day of 
the services the auditor for the company 
sent a check for $5,000 to the evangelist 
as an evidence of the appreciation of the 
better conditions brought about at the 
mills. He viewed the situation from the 
standpoint of efficiency, and said the sum 
sent was insignificant in comparison with 
the monetary value received by his com- 
pany. 

The great nations at war have been 
forced to deal with the liquor problem. 
Two phases of it have been of the utmost 
importance,—efficiency of men and the 
civic economy. When the Chancellor of 
the Exchequer states publicly that in- 
toxicants are a greater menace to Eng- 
land than German arms, is it strange that 
almost daily the press announces victories 
for the enemies of alcohol? The differ- 
ence in efficiency of men when they drink 
and when they do not is well illustrated 
by the report of Lieutenant Bengt Boy 
(Sweden, 1904) giving the results of 
tests of markmanship. There were three 
series of thirty shots each. No alcohol 
was used before the first series, and the 
average number of hits was twenty-three. 
The evening before the second series two 
to two and one half glasses of beer were 
taken, and a like quantity just before 
firing, with the result that the average 
number of hits was three. In the third 
series no alcohol was used, and the aver- 
age number of hits was twenty-six. 
These illustrate the principle, and it is 
needless to multiply examples, for it is of 
universal application. 
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Economic Waste. 


Former Governor Foss of Massachu- 
setts, in an address April 3, 1915, is 
quoted as saying: “I have concluded that, 
purely as an economic consideration, we 
here in America must come to national 
prohibition.” How much is the waste? 
No one knows how much it costs in 
money, in lives, in degradation of men 
and women, in the degeneracy of the 
race, in disease, poverty, pauperism, and 
crime. Manhood and womanhood are of 
great economic value. Alcohol is the 
worst enemy of those who hesitate long- 
est in having the traffic destroyed. In 
many places the wage earners are against 
prohibition, and yet 70 per cent of the 
money that passes over the bars of the 
American saloon comes from them, and 
is an economic loss to that extent, in 
addition to decreased efficiency. Eleven 
of the thirteen members of the executive 
committee of the American Federation 
of Labor are against the liquor traffic. 

Statistics show that fifty thousand 
babies die each year in the United States, 


and countless others are handicapped 
through life as the result of the alco- 
holism of the parents, for which the 


children are in mnowise responsible. 
Scientific investigation has shown that 
approximately 82 per cent of the children 
of parents who indulge in alcoholic bev- 
erages are subnormal; that they are pre- 
disposed to insanity, epilepsy, and tuber- 
culosis. This is a fearful price to pay for 
personal liberty. The parents not only 
poison themselves, but bring into the 
world a race of defectives and degener- 
ates. How far does the personal liberty 
argument of the drinker go in the face 
of such facts? 

As an economic fact, organized society 
is entitled to the best and most efficient 
life of its members. One of the most 
convincing statements is taken from the 
report of the Medico-Actuarial Investi- 
gation, the advance sheets of which have 
just been published. Thirty-four of the 
largest life insurance companies had the 
investigation made, and it embraced data 
from approximately two million policy 
holders. The report deals with the mor- 
tality of those connected with the liquor 
trade, and mortality with reference to 
the use of alcohol. The entire report is 
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of surpassing interest, but only a few 
lines may be quoted: 

“The mortality amongst proprietors, 
superintendents, and managers of hotels 
who attend bar occasionally or regularly 
is considerably higher than those who do 
not attend bar, running as high as 208 
per cent (100 per cent is normal) for 
ages thirty to thirty-nine,” at time of tak- 
ing insurance. 

“It is particularly noticeable that the 
deaths amongst those in the above classes 
are not necessarily directly due to alco- 
holism. The deaths from cirrhosis of the 
liver amongst those who do not attend 
bar was four times the normal, as against 
six times the normal amongst those who 
do attend. In both classes the deaths 
from diabetes were three times the stan- 
dard; from cerebral hemorrhage and 
apoplexy nearly twice the standard; or- 
ganic diseases of the heart nearly twice 
the standard; Bright’s disease nearly 
three times the standard; pneumonia 
nearly twice the standard.” 

Referring to proprietors of breweries 
the report says: “Among proprietors fif- 
teen to twenty-nine years of age at entry, 
the mortality during first five years is 
218 per cent of the table” (normal). 


Does Prohibition Prohibit? 


No one is engaged in the liquor busi- 
ness for any altruistic purpose. It there- 
fore follows that the attitude of the brew- 
ers, distillers, and saloon-keepers toward 
restrictive and prohibitive legislation is 
a certain index as to whether any par- 
ticular measure is likely to curtail the 
business. If prohibition increases the 
income from the trade, all engaged in it 
would be its ardent supporters. On the 
other hand, they are always found on the 
side of least restriction and against pro- 
hibition. Some of those in heartiest sym- 
pathy with the effort to curtail the evils 
flowing from the liquor traffic have been 
made to doubt the wisdom of the en- 
actment of laws abolishing it. Public 
sentiment in a community has much to 
do with the enforcement of the law in 
that community, but in most places in 
this country the people are sufficiently 
informed upon the evils of alcoholic bev- 
erages to support prohibitory legislation. 

About April 1, 1915, the present strike 
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of the brewery workers in Washington 
was imminent. The workers were not 
satisfied because the breweries would not 
employ them for full time, and demanded 
such employment. In a public statement 
published in the daily papers the attorney 
for the brewers stated that the demands 
could not be granted because, under the 
operation of the Jones-Works law, the 
sales of the breweries have decreased 40 
per cent in the District of Columbia. Un- 
der this law the barrooms have been re- 
duced from about 500 to 299. If such 
has been the result under the administra- 
tion of the law, as it has been adminis- 
tered, the sales would have been reduced 
25 per cent more approximately if the 
excise board had taken the view of the 
law that is taken by the Anti-Saloon 
League and by the special committee of 
the United States Senate, which investi- 
gated the conduct of the excise board, 
and filed its report with the Senate March 
4, 1915. 

A few weeks ago a brewery of Colum- 
bus, Ohio, capitalized at twelve million 
dollars, went into the hands of receivers. 
The reason given by the spokesman for 
the corporation was that business had 
largely decreased because of the increase 
in “dry” territory in Ohio, and particu- 
larly because of prohibition in West Vir- 
ginia. Recently a large bank in Pitts- 
burgh suspended payment, and it was 
given out that the cause of the suspension 
is that some of those most interested in 
the bank were connected with large brew- 
ing interests which had been crippled be- 
cause of prohibition in West Virginia. 

At the hearing on “What is whisky,” 
above referred to, W. E. Hull, of Peoria, 
Illinois, formerly a government gauger, 
postmaster at Peoria, and at the time of 
the hearing a distiller and rectifier testi- 
fied in substance (p. 440) that the dis- 
tilleries at Peoria and Pekin were run- 
ning less than 30 per cent of their ca- 
pacity on account of the whisky agitation 
and prohibition. 

John E. Beggs, of Terre Haute, Indi- 
ana, testified in substance (p. 446) that 
in two years the same causes had cur- 
tailed the liquor business in Indiana about 
one half. 

These statements, made by witnesses 
put on the stand by the general counsel 
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for the distillers and rectifiers, must be 
taken as the view of the trade. 

The Wall Street Journal states that the 
production of whisky in Kentucky in 
January, 1915, was 1,980,000 gallons as 
against 6,102,452 gallons in January, 
1914; production of whisky in Pennsyl- 
vania for the same period was 1,073,108 
gallons in January this year as against 
1,552,445 gallons a year ago; and in 
Maryland, 506,919 gallons as against 
918,582 gallons. 

In the state of Missouri 49 per cent 
of the population lives in no-license terri- 
tory. Notwithstanding that fact, about 
sixteen times as much intoxicants are 
consumed per capita by the people of 
Missouri as are consumed per capita in 
prohibition Kansas. 


Some Recent Victories. 


Virginia in September, 1914, voted for 
prohibition. It was then the tenth state 
adopting that policy. Since then fourteen 
states and one territory, either at elec- 
tions by the people or by their legisla- 
tures, have voted upon the question. 
Twelve voted dry, but the governor of 
one state (Utah) vetoed the measure. In 
California and Ohio the liquor interests 
won, but the fight is again on, and it is 
apparent that it will continue until pro- 
hibition wins. In Minnesota the legisla- 
ture refused to submit a_ prohibition 
amendment, but enacted a law by which 
the state is likely to become practically a 
prohibition state in the near future. It 
is already reported that out of thirty-nine 
towns voting under the law thirty-seven 
have banished the saloons. 

Almost daily are many announcements 
in the public press telling of victories 
won against the saloon. 


The Attitude of the United States Gov- 


ernment. 


It has been the great pride of the liquor 
dealers that they have been in partner- 
ship with the government. It is there- 
fore interesting to observe that the Unit- 
ed States government, speaking through 
Congress, has taken no backward step 
for many years in this matter. There 


came the prohibition of liquor within a 
mile limit of the Soldiers’ Home in the 








District of Columbia ; the abolition of in- 
toxicants from the two restaurants in the 
Capitol ; the abolition of the canteen; the 
abolition of the liquor business at United 
States Soldiers’ Homes; the passage of 
the enabling act of Oklahoma, with a pro- 
hibition proviso; the Webb-Kenyon law 
and the Jones-Works law. The vote on 
the Hobson amendment in the last Con- 
gress indicates clearly the sentiment of 
our national legislature, and in this Con- 
gress it is likely that an amendment will 
be submitted to the states providing for 
national constitutional prohibition. In 
view likewise of the great activity now 
manifested in the District of Columbia, 
it is almost certain that Congress will 
pass a prohibitory law for this District 
at the next session. 

Hugh F. Harvey, chairman of the com- 
mittee on legislation of the National Re- 
tail Liquor Dealers, reported at the an- 
nual convention at Cincinnati, January 
21, 1913, that if Congress passed the 
Webb-Kenyon bill or the Jones-Works 
bill then pending in Congress, it would 
spell the end of the legalized liquor traf- 
fic in the United States. Within six 
weeks Congress had passed both meas- 
ures, the former over the veto of the 
President. 


The Agencies at Work. 


The insincerity of the liquor dealers 
has contributed largely to the activity of 
the various organizations fighting them. 

To illustrate : 

Professor Ladd, above referred to, tes- 
tified that 90 to 95 per cent of the so- 
called whisky sold in drug stores for 
medicinal purposes had been outlawed by 
him because they were spurious and adul- 
terated. He presented photographs of 
bottles, and mentioned “one labeled as 
‘whisky, pure rye, guaranteed twelve 
years old.” He found that to be neutral 
spirits colored and flavored and falsely 
labeled. 

The Solicitor General asked if it was 
twelve years old. Professor Ladd re- 


plied, “I do not believe it was thirty days 
old.” (Whisky Hearing, p. 364.) 

Harry E. Barnard, chemist of the State 
Board of Health of Indiana, testified at 
the same hearing that from 75 to 90 per 
cent of the samples of whisky submitted 
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to him were classed by him as imitation 
whiskies. 

Among the agencies bringing about this 
reform must necessarily be included the 
Sunday schools, which for many years 
have been giving attention to temperance 
lessons; the various temperance so- 
cieties ; the Women’s Christian Temper- 
ance Union; the Public Press; and last, 
but most effective of all, the Anti-Saloon 
League. The first permanent Anti-Sa- 
loon League was organized in the Dis- 
trict of Columbia, June(23, 1893 ; the next 
one in Ohio September 5, 1893. The lat- 
ter succeeded the Oberlin Temperance 
Alliance, which had been in existence 
since 1874. In 1895 the Anti-Saloon 
League of America was formed in Wash- 
ington at a convention called for that 
purpose. The three-fold idea of agita- 
tion, legislation, and law enforcement is 
carried into effect. It is nonpartisan, and 
has as its constituency the churches and 
allied organizations striving for the bet- 
terment of the race. The League is well 
organized throughout the whole country. 
It strives to get the best obtainable, and 
ever proceeds to the ultimate goal of pro- 
hibition. It entrenches all along the line, 
and has become a powerful factor in the 
temperance reform. 

The Philadelphia North American 
states: “It is now surely too late for the 
death bed repentance of a pretended de- 
sire for law observance to save the liquor 
traffic from extermination. The dragon 
has met its St. George in the Anti-Saloon 
League. And this modern St. George is 
backed up by an army untold.” 

King Alcohol is being dethroned, and 
the movement which is now closing his 
reign is undoubtedly a part of that ir- 
resistible- force referred to in Daniel as 
the stone cut out without hands, which 
smote the great image upon its feet and 
break it in pieces, and the dust thereof 
was blown away as the chaff from the 
summer threshing floors. The stone has 
become a great mountain, and is filling 
the whole earth. “The dream is certain, 
and the interpretation thereof is sure.” 
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Ethics of 


the Oath 


BY CHARLES J]. MARTELL, AB., LL.M. 
Of the Massachusetts Bar 


HE paramount con- 
sequence of the oath 
is not often intimate- 
ly considered. Its 
true character as one 
of the most serious 
manifestations of hu- 
man activity, its vital 
influence upon man’s 
spiritual status and 
temporal affairs, up- 
on his dealings with 
his God and his neighbor, and the great 
extent and real manner of its use, are 
to a large degree obscured, even to the 
mind of the man of enlightenment and 
thought, by the frequency of its re- 
currence in our midst. 

Partly because its precise spirit and 
potency is not usually recognized, fla- 
grant abuses of this act, which is, when 
properly performed upon an apt occa- 
sion, edifying the licit, have been en- 
couraged in effect by lack of constant 
efforts to eradicate them; so that the 
unworthy perpetration of the oath has 
constituted, and now constitutes, a cumu- 
lative blemish of immorality that casts 
discredit upon the whole history of man- 
kind. 

The importance of the oath arises, 
first, from its nature, and secondly from 
its sphere and customary circumstances. 

By way of refutation of a charge that 
this country was, as a nation, too God- 
lessly materialistic and its government 
and laws unreligious, an eminent theo- 
logian once insisted that our legislation, 
perhaps more than that of any other peo- 
ple, was permeated with reverence, be- 
cause our lawmakers seemingly seldom 
omitted to take advantage of any op- 
portunity, however meager, to exact the 
expression of an oath. 

Doubtless he reflected upon the neces- 
sary holiness of the oath, and assumed 
that legislators, who enact our laws ubi- 
quitously spreading its practice, likewise 


are impressed with its sanctity, rather 
than with its supposed expediency as a 
means of insuring probity, and eliciting 
the truth,—which may be questioned. 

However, it is a fact that the taking 
of an oath is as inherently and necessarily 
an act of religion as any other, not ex- 
cepting the direct petition to the Al- 
mighty involved in prayer, and it is in 
some respects a more trenchant and 
solemn act of religion than deliberate 
worship. We may, moreover, reason- 
ably assert that probably it is the reli- 
gious exercise which is performed most 
frequently throughout the civilized 
world. 

It is an act of religion, because, by 
pronouncing an oath, all persons, wheth- 
er openly professing to be devout or 
otherwise, are forced to at least a tacit 
admission of the infinite knowledge and 
power of the Supreme Being, are bound 
to unite themselves with Him, and to 
place themselves in submission to Him 
by an overt deed, and to confess that He 
can discern and will punish untruth. 

It partakes of the virtue of religion, 
because, with acknowledgment of a de- 
pendent relationship, we directly address 
God by an invocation when we pro- 
nounce the words, “I solemnly swear,” 
or any synonymous terms, and when we 
make use of the elevated hand or any 
other sign of adjuration; this invoca- 
tion meaning that we call upon Him to 
be a witness to vouch for the veracity 
of our words, or the truth and fidelity 
by which we bind ourselves to the ful- 
filment of our duties; and because, fur- 
ther, we address Him through an im- 
precation, with the expression, “So help 
me, God,” whereby we as supplicants 
and subjects invite the Creator to grant 
us His favor and aid in case of our in- 
tegrity or good faith only, and to aban- 
don and punish us in the event of our 
imposture. 

Therein lies the oath’s peculiar grav- 
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ity as an immediate communication with 
and adversion to a personal Divinity, and 
the evil of its desecration, whether by 
carelessness or indifference, or by its vio- 
lation through falsity, as a gross and 
impious insult, derogating from the per- 
fect honor due Divine Dignity. 

Constantly from the times of earliest, 
intelligent antiquity, swearing has been 
known to man. Throughout the ages 
the Supernatural has been called upon 
by the invocations and imprecations of 
the oath. Its origin seems contempo- 
raneous with the earliest stirrings of 
civilization of which any annals or 
historical traces remain. It found favor 
among the first pagans, both Orien- 
tal and Occidental, and was an adjunct 
to idolatry to which great moment was 
attached. It had the savor of a devo- 
tional act, and was universally recognized 
as a superhuman bond in eras prior to 
Christianity. All peoples recorded have 
used the oath to verify or strengthen 
their utterances and to afford a special 
validity to their undertakings. 

Among many of the older peoples, the 
infraction of the oath was a crime of 
sacriligious turpitude, an act of impiety 
as well as a vicious betrayal of the trust 
which serves as a foundation for the 
social relations, and the most severe pun- 
ishments, including death, terrible bodily 
mutilation, and public disgrace were pre- 
scribed for the violator. 

The fact that the oath was used with 
great frequency in the former epochs of 
the race, and the severity of the pun- 
ishments inflicted upon violators, indi- 
cate a lack of confidence among men, 
absence of respect for the unindorsed 
truth, and want of comprehension of the 
strict obligation under natural law of 
avoiding deception. Perhaps it also sug- 
gests the existence of a broader and deep- 
er spirit of worship and more custom- 
ary intercourse with the Supernatural 
than obtains at present. We might also 
assume that the extensive use of the 
oath in the past, upon which its present 
prevalence is in part based, owed its 
growth somewhat to the absence of sanc- 
tion of organic law for agreements be- 
fore the time of effective legal process 
and courts. It would naturally be a 
useful resource in an age when one con- 
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tracting with another had no certain 
safeguard for his rights, or means of se- 
curing the benefit of the obligations of 
those with whom he dealt, except the 
oath, which, rather than authority, was 
depended upon to preserve reliability. It 
is needless to remark that these condi- 
tions should be considered obsolete at 
present. 

The practice of swearing is now so 
common in all civilized communities, that 
the probable volume of daily oaths must 
be incalculably large. 

In the United States, there are ap- 
proximately 125,000 lawyers. On an 
average most lawyers have reason to 
have an oath administered at least a few 
times a week upon legal documents 
drawn in connection with their practice. 
There is much other business before jus- 
tices of the peace, notaries, and other 
officials in the course of which oaths 
are continually being registered. Any 
person of experience in the work of the 
legal profession or the administration of 
business or public affairs can recall other 
prolix sources of documentary oaths. 
One of the most unceasing is the customs 
service. In the Boston customhouse in 
1913, there were made approximately 
50,000 entries. In effecting these there 
were required about 70,000 oaths. In 
other transactions in this customhouse 
during this period it is probable that at 
least 5,000 more oaths were added. In 
varied matters having to do with muni- 
cipal, state, and the United States gov- 
ernments oaths are manufactured indus- 
triously. If we form a conservative, 
conjectural estimate of the number of 
such oaths in all the communities of this 
country and in those in other parts of 
the world, it will readily be realized that 
the aggregate at its minimum must be 
stupendous. 

Prodigious as is the multiplicity of 
documentary oaths, the more serious 
oaths taken in the carrying on of judicial 
proceedings, and the official oaths, are 
quite as innumerable. Of course it is 
impossible to measure the immensity of 
this host; but some idea of the extent 
to which the Deity is being daily ad- 
dressed, the extent to which men are 
soliciting by solemn stated words His 
attestation and vindication, may be gained 
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by reviewing a part of what is occurring 
in the city of Boston. In two courts 
alone, the local municipal court, and the 
superior court for the county, there were 
tried in 1914 approximately 44,000 cases. 
At least five witnesses per case on an 
average were heard to testify under oath. 
This would mean that in these two courts 
there were taken more than 220,000 oaths 
in one year. This computation does not 
include the oaths, pregnant with even a 
greater responsibility, if possible, of the 
army of jury members who heard some 
of these cases. It is easy to appreciate 
that, adding to this number those uttered 
in the courts of all other centers through- 
out the country, and in the courts con- 
tinually in session in all other parts of 
the world, the number of judicial oaths 
taken daily must be counted by millions. 

Every official act of a legislator or a 
government officer is performed under 
the sanction and restraint of an oath, 
which is inevitably and separately re- 
newed by’every such act, which is jus- 
tified to the greater positive accumula- 
tion of spiritual merit by every proper 
act, and which is spurned to the degra- 


dation of man and the propagation of 
immorality on each occasion when there 
is accomplished bribery, legislation in- 
fluenced by anything but justice and good 
conscience, improper appointments, neg- 
lect, corrupt self-serving, or other mal- 


feasance or nonfeasance. In each official 
deed there lies the opportunity for ob- 
serving with propriety or repudiating the 
oath and defying Divine retribution. 
Contemplate the number of sworn off- 
cials and legislators in the world, and the 
profusion of the authoritative doings of 
each, every act impressed with the seal 
of the oath, the subject of a compact of 
suretyship with Heaven. 

Analysis of the real essence of the 
oath, appreciation of its religious aspect, 
and of its copious repetitions, leads to 
the inquiry as to how its sanctity is ob- 
served. 

The oath is defiled: First, when it is 
carelessly taken or taken upon an occa- 
sion of unjustifiable insignificance; sec- 
ond, when a person sworn contravenes 
the truth by perjury; and, third, when- 
ever an officeholder under oath com- 
mits a reprehensible official act or omits 
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to perform that which his duty imposes. 

Undoubtedly the oath is required 
thousands of times a day in every large 
community to conclude comparatively 
superficial operations. It is put to small 
uses. It is perverted to an association 
with matters of simple routine. In a 
large majority of cases where the oath 
is so connected, it is administered as a 
form, in a perfunctory, disparaging, and 
hasty manner; solely as an appendage 
to a business or legal instrument. It 
is, in a multitude of cases, regarded as 
a collection of words or a mere formula. 
Often the contingency requiring an oath, 
when created by law, is of little note. 
Times literally beyond number the oath 
is executed in a slovenly manner, with- 
out full consciousness and recollection 
of its sacred significance. 

It is appalling to meditate upon the 
profligacy with which the generosity of 
Providence in the matter of granting His 
sublime prestige for the reinforcement of 
human statements and promises is en- 
croached upon. It is appalling to view 
the vast number of very probable cases 
in which individuals of all Christian 
lands are daily swearing without thought, 
reverence, or judgment. 

It must be admitted that a scrupulous 
person should rather avoid an oath, and 
that he should approach it only under the 
compulsion of some more than ordinary 
exigency, because it involves a deliber- 
ate request to God to become in a sense 
a party to a human transaction for the 
furtherance of man’s more or less sel- 
fish temporal purposes. 

Lawmakers, in prescribing oaths to be 
taken on various occasions and especial- 
ly to be affixed to documents, should, 
with reverence and care, weigh the cause 
and the ends to be served. While ex- 
treme necessity may not be exacted, the 
solemnity of an appeal to Heaven should 
not be ordained except under reasonable 
urgency. This is not observed. There 
is now an imperative need for a revival 
of earnest and constant agitation to 
spread knowledge and conviction of the 
evil resulting from the multiplicity of 
oaths, to bring about greater attention 
and dignity in its public and private use, 
and even to reduce the number of oaths 
stipulated by law. Sporadic protests of 
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which we have learned have been com- 
paratively futile, especially in this coun- 
try, though something has been accom- 
plished in England, where the oath now 
seems less dishonored by irreverent use 
or perjury than elsewhere. The task 
has never been carried on anywhere with 
the unflagging energy and unceasing ef- 
forts it demands. The traditional con- 
servatism of lawyers and judges into 
whose charge the oath is practically com- 
mitted, seems to have made them loathe 
to overturn the customs and disturb the 
historical forms that have been estab- 
lished for centuries, in spite of the mani- 
fest call for change. 

Where there may not be reasonably 
maintained a compelling sense of the full 
responsibility by which the sworn man is 
bound, and where the related matter is 
of little import, the oath might well be 
omitted or replaced by an affirmation pro- 
tected by statutory penalties, if for no 
other reason than because, by diminish- 
ing its frequency in commonplace cases, 
the reverence for the oath under more 
weighty circumstances would thereby be 
increased. 

Perjury, because of its direct bearing 
upon our relations with and our duties 
toward God, because it essentially in- 
volves a voluntary affront to Him, an 
attempt to place the Source of all Truth 
in the position of an accessory to an act 
of perfidy, has a peculiar malice that is 
attached to no other class of moral evils, 
but it has the additional malevolence of 
working for the destruction of the trust- 
worthiness which men have the right 
to expect from the person who takes an 
oath, and the consequent injury to the 
common good resulting from its non- 
observance. 

It would be wrong to imply that the 
majority of witnesses are accustomed to 
commit perjury, or that the oaths of of- 
ficeholders are generally obliterated in 
effect as soon as originated ; but the most 
charitable imagination cannot brighten 
the dark picture which common knowl- 
edge presents of much constantly trans- 
piring lack of fidelity on the part of pub- 
lic servants, and distortion of the truth 
in the giving of testimony, and the guilt 
of a very small proportion of those who 
use the oath would make the total amount 
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of this species of depravity enormous. 

It is a conservative averment that in 
two thirds of the cases tried in court 
there is positive contradiction of facts. 
There are very few arguments made by 
advocates in which bias and prevarica- 
tion on the part of witnesses are not 
charged. Deplorably immoral as well as 
farcical is some of the evidence adduced 
in many cases where experts are used 
on both sides to support diametrically 
opposed propositions. Any judge or 
practising attorney knows that seldom 
does a party to a suit testify against his 
own interests in the decisive matters af- 
fecting the rights involved. Although 
perjury may not necessarily and invari- 
ably be predicated on these facts, yet they 
must lead to the conclusion of sworn 
misstatements in a large proportion of 
cases, especially when we recall that the 
oath of the witness requires him not 
only to tell the truth and nothing but 
the truth, but all the truth. 

In this connection it is interesting to 
remember that the rules of evidence at 
present and for centuries in the past, 
enforced in our courts and English 
courts, not only tend, in spite of the 
plain context of the oath, to prevent the 
telling of all, but permit a witness rather 
to conceal much, that has some bearing 
in truth upon the matter at issue. The 
relaxing of a number of these rules and 
the suppression of others (many are to 
some extent the relics of a more tech- 
nical age) would not only make for 
greater justice, but it would result in a 
more exact observance of the oath and 
give to it a greater strictness and sin- 
cerity. 

We are forced to recognize, then, that 
perjury prevails as a common and cry- 
ing evil. The perennial stream of of- 
fense to the Deity that is ascending to 
His Seat of Judgment from the pur- 
lieus of the courts, from the legislative 
halls, the executive chambers, any myriad 
market places of the civilized world, is 
sufficient to call down from Heaven in 
manifestation of an infinitely just an- 
ger the most blighting scourges conceiv- 
able. Verily, “the vials of His Wrath” 
must overflow while His creatures are 
heaping upon their Creator an unending 
accumulation of contumely by constantly 
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summoning Him to become an accom- 
plice to their falsehood; notwithstanding 
this prejury is viewed with a sort of his- 
torical apathy, and with a quasi compla- 
cency. 

What can be sufficiently said in con- 
demnation of the culpability of that man 
who, as an official, enters into a contract 
with the public, calls upon His Maker 
to witness its faithful fulfilment, and 
thereafter accepts a bribe or performs 
his duty actuated by the motive of un- 
duly advancing his own political or per- 
sonal ends or moved by any other phase 
of sordid venality? How can we ade- 
quately characterize the lawyer who, 
after his oath, undertakes to thwart jus- 
tice or encourage duplicity or deception 
for fee or any other inducement, or the 
judge who is mercenary or vindictive, 
who is weakly or consciously influenced 
by bias, or for whatever advantage 
knowingly decides against law and right, 
or is careless in the fulfilment of his ob- 
ligations to bring about a just determ- 
ination of the cause before him? Yet 
there are many human sepulchers, whit- 
ened with a pseudo—respectability among 
men who have attained prominence in 
most every community, the repositories 
of the noisome guilt of the falsified oath 
of office, and included in this category 
are the bribers and the beneficiaries of 
improperly influenced legislation. 

What can be done practically for the 
public good and the honor of the race 
to rescue the oath from the clutches of 
the immorality by which it is profaned? 

Sufficient punishment is decreed for 
him who knowingly and maliciously vio- 
lates his sworn word when the crime 
can be proved. We may, after due dili- 
gence in detection, leave to his con- 
science and to His Inevitable, Ultimate 
Judge the chastisement of him who calls 
upon the Almighty for vengeance by de- 
liberately forswearing himself in an un- 
provable manner. 

But a large part of the debasement 
of the oath arises from lack of knowl- 
edge of the significance of the terms 
which constitute its form, to lack of ap- 
preciation of its religious character, to 
undeliberate carelessness in considering 
its obligations, to unconscious or unwil- 
ful bias and exaggeration born of the 
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diverting effect on the mind and will of 
passions and strong self-interest, which 
for the time being efface the usual weak 
impression of the oath’s solemnity. 

When the words, “You solemnly 
swear,” and, “So help you, God,” are 
used, they do not with sufficient distinct- 
ness convey to a large majority of per- 
sons, especially the uneducated who 
throng our courts as witnesses, the clear 
idea of an invocation and an impreca- 
tion. These are words which, I believe, 
are used everywhere in this country as 
though they were sacrosanct in them- 
selves, instead of being inept and not ex- 
actly explicit. The imprecatory clause, 
or its literal equivalent, has been em- 
ployed in all countries and languages for 
centuries without modification; but this 
does not establish its efficacy. 

A juror should be required to express 
himself in some more direct form, as, 
for instance, “You swear before God, 
calling upon Him as your witness,” and, 
“You call upon God to punish you in case 
of falsehood.” 

Could not some simple but potent 
means of impression be devised which 
would effectively cause, at least the ordi- 
nary, average juror to picture to himself 
the vivid image of the living Christ com- 
ing to his side and awaiting there, a co- 
juror, ready and confident to corroborate 
his word and to stand sponsor for his 
fidelity before all men,—a Christ who 
must shrink from him abhorrently, aban- 
don him and mark him for punishment if 
he desecrate the truth. 

If we are to adhere to the historical 
terms in the courts, a judge or a clerk 
might well be required to preface the 
oath with a form which would cogently 
remind all of its real meaning. When 
witnesses are sworn, there might be said 
to them first: “You are about to take an 
oath, the words of which are prescribed 
by custom and law. By this oath you 
will promise in the presence of God to 
tell the truth, and you will call upon God 
to stand as your witness to answer for 
your utterances, and you further invite 
Him to condemn you and punish you if 
you do not tell the truth.” 

It would also seem that the tempta- 
tion to perjury might be lessened, with- 
out danger or disadvantage, if there were 
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followed here the course adopted in Eng- 
land, whereby a defendant in a criminal 
action is permitted to testify without be- 
ing sworn. The legislation providing 
this privilege came partly as a result of 
their realizing the impropriety of com- 
pelling the accused to testify, if he chose 
to testify at all, only under oath, esteem- 
ing that it not alone practically meant 
the holding out of invitation to perjury, 
but the toleration of a situation that was 
often very nearly tantamount to conniv- 
ance at perjury. 

It would even be well worth consider- 
ing whether this principle might not be 
extended to civil controversies ; to all sit- 
uations where persons have a substan- 
tial financial interest in the subject of an 
inquiry or a statement, as parties plain- 
tiff and defendant in litigation, parties 
making accountings against themselves, 
parties to proceedings that might result 
in a deprivation of property by way of 
taxation, confiscation, or a forfeiture to 
the government. It is a question at least 
debatable whether a simple affirmation 
on the part of such, without an invoca- 


tion to Heaven and particularly without 
a virtual appeal for damnation in case of 
transgression, especially if the same pen- 
alties prescribed for perjury or even 
more stringent penalties were. imposed 
for a simple, false statement, would not 


be as efficacious as the oath. May not 
experience lead to the conclusion that 
at worst there would be little more falsi- 
fication than there is at present? 

Are we, for a few material advan- 
tages to continue to use the religious oath 
under the theory of the ancients that the 
word of man without Supernatural in- 
dorsement is not to be believed? Are 
we to continue to suspect the integrity of 
our fellow men and tempt those mis- 
trusted to become guilty of a special of- 
fense against Heaven, not hesitating to 
take upon ourselves the risk of such an 
offense being committed ? 

It is fundamentally important to our 
social structure, not only that efforts 
should constantly be made to reduce op- 
portunity for dishonoring the oath, but 
also that all possible be attempted to im- 
press every juror with its ultimate value. 

Something to this latter end might be 
achieved in the case of office holders by 
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the periodic renewal of the utterance 
of the oath with appropriate, extraordi- 
nary ceremonies. 

The taking of the oath in court should 
and may readily be surrounded with 
more outward piety. The prayer of- 
fered at the opening of a session, which 
is intrinsically a lesser function, is at- 
tended with manifestations of devotion ; 
those present in the court room being ex- 
pected to stand. Even the entrance of 
the judge into court is recognized by 
all as an event demanding the expression 
of respect, marked by the conventional 
act of rising. But when the consecrated 
oath is introduced, with its words of 
even greater force and homage than 
those of the supplication, this act, rightly 
one of the most, if not the most, solemn 
and most requirmg of decorum of all the 
court’s proceedings, is administered, as 
must generally be apparent, in a large 
proportion of instances in an inconsid- 
erate, unedifying manner ; certainly with- 
out a suspicion of religious fervor. Very 
often spectators, counsel, and even the 
court give no direct, deferential thought 
whatever to the occurrence. It is not to 
be wondered at, that the oath is so often 
forthwith disregarded. 

It should be adopted as a custom, to 
insure increased justification for the act, 
and more forcibly to remind witnesses, 
and incidentally lawyers, of its sancti- 
tude, for all persons to stand and to par- 
ticipate by giving their impressed atten- 
tion whenever an oath is administered, 
and, accordingly, for the one whose duty 
it is propounded the oath to be more cir- 
cumspect in manner and attitude. 

Some aspects of the agitations and 
reforms here suggested have been dis- 
cussed before; but their reiteration can- 
not be too frequent or emphatic, because 
more reverential regard for the oath is 
vitally necessary. It must mean the pro- 
motion of further concern for morality 
and religion. It must bring advancement 
towards causing the legal administration 
of justice to be founded upon the prac- 
tice of truth, thereby increasing faith 
and confidence. 
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SCHEME, the appli- 
cation of which to the 
states of the Union 
emanated from the 
lips and the pen of an 
ex-President of the 
United States, who 
named it “The Recall 
of Judicial Deci- 
sions,” has recently 
been adopted in the 
state of Colorado, and 

earnest efforts are being made to intro- 
duce it in other states. The plan, briefly 
put, is that when the highest court of a 
state declares unconstitutional a statute 
of that state, then the people of that com- 
monwealth by a majority vote may set 
aside the decision of such court, and thus 
declare the statute obligatory. 

The scheme, thus stated, is limited in 
operation to the several states; its scope, 
as announced by its sponsor, is not broad 
enough to include decisions rendered by 
the Federal courts touching conflicts be- 
tween national laws and the Federal Con- 
stitution ; but the writer believes that it 
contains within its compass the germs of 
judicial slavery which, if allowed to grow 
within the states, will finally permeate the 
National Body Politic and bring within 
their evil influence the Federal judiciary. 
Indeed they are already working toward 
that end, and found lodgment in a Senate 
joint resolution, introduced in December, 
1912, looking to the application by con- 
stitutional amendment of the recall of 
judicial decisions to the Supreme Court 
of the United States. 

Much has been written on the subject 
of the Recall of Judicial Decisions. Lit- 
tle, if anything, new can be here set 
down. Nevertheless it is a theme which 
beckons to the thoughtful citizen of this 


great country who cherishes his liberty, 
and bids him take heed how he endangers 
that liberty by nourishing such a menace 
to the courts. Its evils cannot, therefore, 
be too deeply impressed upon him. 

Article 6 of the Constitution of the 
United States, § 2, provides that— 

“This Constitution, and the laws of 
the United States which shall be made 
in pursuance thereof, and all treaties 
made, or which shall be made, under the 
authority of the United States, shall be 
the supreme law of the land; and the 
judges in every state shall be bound there- 
by, anything in the Constitution or laws 
of any state to the contrary notwithstand- 
ing.” 

Article 10 of the amendments thereto 
provides that— 

“The powers not delegated to the Unit- 
ed States by the Constitution, nor pro- 
hibited by it to the states respectively, 
are reserved to the states, respectively, or 
to the people.” 

Among the powers delegated to the 
United States, and therefore reserved 
neither to the states nor to the people, 
is the judicial power of the United States. 
This appears in clear, positive, and con- 
cise terms, in article 3, § 1, of the Con- 
stitution, which reads— 

“The judicial power of the United 
States shall be vested in one Supreme 
Court, and in such inferior courts as the 
Congress may from time to time ordain 
and establish.” 

Bearing in mind these excerpts from 
the Constitution, we turn to examine the 
scheme proposed in its relation to the 
Federal courts. 

The principle, and, what is more, the 
actual effect of the so-called recall of 
judicial decisions, devest, in part at least, 
the judicial power of the United States 
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from the one Supreme Court and the in- 
ferior courts, and vest it in the people,— 
nay a majority even of the electorate. 
Because, if the decisions of the Federal 
courts against the constitutionality of a 
legislative act are to be reviewed and set 
aside by popular vote, the judicial power 
to that extent is 
not in the courts, 
but is in the people. 
Such transfer of 
judicial power 
would at once op- 
erate to destroy 
that great funda- 
mental division of 
the government in- 
to three independ- 
ent departments,— 
the Legislative, the 
Executive, and the 
Judicial; a division 
upon which the 
whole fabric of 
that government is 
established. For, if 
the constitutional- 
ity of a law enact- 
ed by the legisla- 
tive body elected 
by the people is to 
be passed upon by 
those who so elect- 
ed them, then in 
effect the Legisla- 
tive Department of 
the government to 
that extent both makes and interprets 
the laws, and combines legislative and 
judicial functions. In other words, the 
acts of the representatives of the people, 
in executing the will of a majority of the 
people, though in direct violation of the 
supreme law of the land, are subject to 
final review only by the same vox popult; 
the Judicial Department is, as to those 
laws, eliminated in the final analysis. 

To thus merge a part of the judicial 
power with the legislative; to let down 
the bars and destroy the independence 
of the Judicial Department of the gov- 
ernment; to obliterate the line of demar- 
cation between it and the Legislative,— 
is to threaten the foundation upon which 
our free government rests; to open wide 
the doors of rank socialism; to invite a 
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popular though none the less a genuine 
despotism, and to violate the principles 
of a constitutional government which 
have the indorsement of profound stu- 
dents of the subject, and which are ex- 
hibited in the wisdom of the great states- 
man who framed the Constitution under 
which this Repub- 
lic has for more 
than a_ century 
lived and thrived. 
A writer on Stat- 
utes and Constitu- 
tions has said: “In 
the establishment 
of our national and 
state governments, 
the highest  evi- 
dence of wisdom, 
of patriotism, and 
statesmanship is 
manifest, in the 
policy of dividing 
the powers of the 
governments into 
three departments, 
—the Executive, 
the Legislative, 
and the Judicial; 
and that their re- 
spective functions 
should be kept sep- 
arate and distinct; 
and while they 
should be co-ordi- 
nate in rank and 
power and all be 
acting in harmony, yet within their 
respective spheres, each should be inde- 
pendent of the other, and be so or- 
ganized that the proper exercise ot 
their respective functions, in the powers 
of each would be a conservative check 
upon the others, and so confine each in its 
action, to its legitimate sphere.” 

In his Commentaries on the Law of 
England, Mr. Justice Blackstone ob- 
serves : 

“In this distinct and separate existence 
of the judicial power in a peculiar body 
of men, nominated indeed by, but not re- 
movable at the pleasure of, the Crown, 
consists one main preservative of the pub- 
lic liberty, which cannot subsist long in 
any state unless the administration of 
common justice be in some degree sep- 
arated both from the legislative, and also 
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from the executive power. Were it 
joined with the legislative, the life, lib- 
erty, and property of the subject would 
be in the hands of arbitrary judges, 
whose decisions would then be regulated 
only by their own opinions, and not by 
any fundamental principles of law; 
which, though legislators may depart 
from, yet judges are bound to observe. 
Were it joined with the executive, this 
union might soon be an overbalance for 
the legislative.” Bl. Com. p. 269. 

Montesquieu, in his book on the Spirit 
of the Laws (Book XI., chap. 6), sets 
forth with clearness and brevity the dan- 
ger to the individual liberty of the citizen 
when he remarks: 

“When the legislative and executive 
powers are united in the same person, or 
in the same body of magistrates, there 
can be no liberty, because apprehensions 
may arise lest the same monarch or sen- 
ate should enact tyrannical laws, to exe- 
cute them in a tyrannical manner. Again, 
there is no liberty, if the judiciary power 
be not separated from the legislative and 
executive. Were it joined with the leg- 


islative, the life and liberty of the sub- 
ject would be exposed to arbitrary con- 
trol; for the judge would be then the leg- 


islator. Were it joined to the executive 
power, the judge might behave with vio- 
lence and oppression. There would be 
an end of everything, were the same man 
or the same body, whether of the nobles 
or of the people, to exercise these three 
powers,—that of enacting laws, that of 
executing the public resolutions, and of 
trying the causes of individuals.” The 
strength of the argument, and the force 
of the conclusions reached by the writers 
just quoted, were recognized and stated 
as universally accepted, by Mr. Madison 
in the Federalist. No one can question 
that statesman’s ability as one of the 
foremost of those versed in the science 
of government during the formative 
period of the Constitution. He says: “It 
is agreed on all sides that the powers 
properly belonging to one of the depart- 
ments ought not to be directly and com- 
pletely administered by either of the oth- 
er departments. It is equally evident that’ 
none of them ought to possess, directly 
or indirectly, an overruling influence over 
the others, in the administration of their 
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respective powers. It will not be denied 
that power is of an encroaching nature, 
and that it ought to be effectually re- 
strained from passing the limits assigned 
to it.” Federalist, No. 48. 

And again he observes: 

“The accumulation of all powers—leg- 
islative, executive, and judiciary—in the 
same hands, whether of one, or a few, 
or many, and whether hereditary, self- 
appointed or elective, may justly be pro- 
nounced the very definition of tyranny.” 
Federalist, No. 47. 

Many other writers of note upon this 
subject might be drawn upon to give their 
testimony to the necessity in a free con- 
stitutional government of the separation 
of the departments enumerated; but no 
better argument can be brought forward 
than the long and successful operation of 
the Constitution itself. It has stood the 
test of time, and it has emerged un- 
scathed from the crucible of war. It 
is the great example among nations of 
a government of laws embodied in a 
written document as the supreme law. 
So, then, the recall of judicial decisions, 
in vesting a part of the judicial power 
in the people, in a majority of the elector- 
ate, and thus in effect clothing also with 
that power the legislative branch of the 
government, strikes its first blow against 
individual liberty, and for a socialistic 
despotism. Surely some reason of dy- 
namic force should prompt such a fun- 
damental upheaval. We are therefore 
led to inquire if there be such reason. 

Why should the courts be shorn of 
a portion of their authority? “Do men 
gather grapes of thorns or figs of 
thistles?” Do we look to mechanics to 
repair the engine of the body? Do we 
call upon physicians to pilot us among 
the shoals and dangers which lurk with- 
in the harbors along the coast? Who, 
then, but the men trained in the law, 
would be the most natural and logical 
interpreters of it? Who but the courts 
composed of men so trained would or 
could, as far as human frailties permit, 
impartially determine what is the su- 
preme law of the land? 

If a majority of the electorate admit- 
tedly bound by that law, through their 
representatives, enact legislation in con- 
flict with it, are they the best judges 
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to make such impartial interpretation? 
Are they so far superior to the courts 
in legal training to intelligently, studi- 
ously, and with unbiased minds set aside 
the decisions of the legally constituted 
tribunals? 

The words of Mr. Hamilton in 
Federalist are here most pertinent. 

“And there is a still greater absurdity 
in subjecting the decisions of men, se- 
lected for their knowledge of the laws, 
acquired by long and laborious study, 
to the revision and control of men who 
for want of the same advantage, can- 
not but be deficient in that knowledge.” 

Said Chief Justice Marshall in the 
case of Marbury v. Madison, 1 Cranch, 
137, 2 L. ed. 60: 

“It is emphatically the province and 
duty of the Judicial Department to say 
what the law is. Those who apply the 
rule to particular cases must of necessity 
expound and interpret that rule. If two 
laws conflict with each other, the courts 
must decide on the operation of each. 
‘So, if a law be in opposition to the 
Constitution; if both the law and the 
Constitution apply to a particular case, 
so that the court must either decide that 
case, conformably to the law, disregard- 
ing the Constitution, or conformably to 
the Constitution, disregarding the law, 
the court must determine which of these 
conflicting rules govern the case. This 
is of the very essence of judicial duty.’ ” 

To intelligently determine the consti- 
tutionality of a law, it and the Consti- 
tution require study and deliberation. 
This is too plain for argument; vet it 
hardly seems conceivable that the voters 
to whom may be committed the final 
decision of the question would make a 
comparative study. Again in the same 
case, the chief justice remarks: 

“The judicial power of the United 
States is extended to all cases arising un- 
der the Constitution. Could it be the 
intention of those who gave this power 
to say that in using it the Constitution 
should not be looked into? That a case 
arising under the Constitution should be 
decided without examining the instru- 
ment under which it arises? This is too 
extravagant to be maintained.” 

But more than this, as in effect al- 
ready stated, the law-making body, and 
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those who elect its members, should nev- 
er be permitted to judge of the validity 
of the acts of that body; otherwise such 
acts would be in scope illimitable, and 
constitutional checks mere mockeries. As 
well might one be judge and jury in his 
own case. The courts, therefore, can be 
the only logical interpreters of the valid- 
ity of those acts. 

Mr. Webster most forcibly stated this 
proposition when he said: 

“It cannot be denied that one great 
object of written Constitutions is to keep 
the departments of government as dis- 
tinct as possible; and for this purpose to 
impose restraints designed to have that 
effect. And it is equally true, that there 
is no department on which it is more 
necessary to impose restraints than the 
legislature. The tendency of things is 
almost always to augment the power of 
that department, in its relation to the 
judiciary. The judiciary is composed 
of few persons, and those not such as 
mix habitually in the pursuits and objects 
which most engage public men. They 
are not, or never should be, political men. 
They have often unpleasant duties to 
perform, and their conduct is often liable 
to be canvassed and censured where their 
reasons for it are not known, or cannot 
be understood. The legislature holds the 
public purse. It fixes the compensation 
of all other departments; it applies as 
well as raises all revenue. It is a numer- 
ous body, and necessarily carries along 
with it a great force of public opinion. 
Its members are public men, in constant 
contact with one another and with their 
constituents. It would seem to be plain 
enough that, without constitutional pro- 
visions which should be fixed and cer- 
tain, such a department, in casé of ex- 
citement, would be able to encroach on 
the judiciary. The Constitution 
being the supreme law, it follows, of 
course, that every act of the legislature 
contrary to that law must be void. But 
who shall decide this question? Shall 
the legislature itself decide it? If so, 
then the Constitution ceases to be a legal, 
and becomes only a moral restraint upon 
the legislature. If they, and they only, 
are to judge whether their acts be con- 
formable to the Constitution, then the 
Constitution is admonitory or advisory 
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only, not legally binding; because if the 
construction of it rest wholly with them, 
their discretion, in particular cases, may 
be in favor of very erroneous and dan- 
gerous constructions. Hence the courts 
of law, necessarily, when the case arises, 
must decide upon the validity of par- 
ticular acts.” Without this check, 
no certain limitation could exist on the 
exercise of legislative power.” 

As we have seen, by the Constitution, 
the rights and liberties of each individual 
citizen, secured to him by that instru- 
ment, are part of the supreme law of the 
land. The prohibition against the tak- 
ing of private property for public use 
without just compensation, the freedom 
of religious worship under any creed, the 
security against ex post facto laws, are 
examples. And no legislative enact- 
ments, except such as are pursuant to the 
Constitution, can become a part of the 
supreme law. To quote again from the 
language of Chief Justice Marshall in 
Marbury v. Madison: 

“The Constitution is either a superior 
paramount law, unchangeable by ordin- 
ary means, or it is on a level with or- 
dinary legislative acts, and, like other 
acts, is alterable when the legislature 
shall please to alter it. If the former 
part of the alternative be true, then a 
legislative act contrary to the Constitu- 
tion is not law; if the latter part be true, 
then written Constitutions are absurd at- 
tempts, on the part of the people, to 
limit a power in its own nature illimit- 
able. Certainly all those who. have 
framed written Constitutions contem- 
plate them as forming the fundamental 
and paramount law of the nation, and 
consequently, the theory of every such 
government must be, that an act of the 
legislature, repugnant to the Constitu- 
tion, is void. This theory is essentially 
attached to a written Constitution, and 
is consequently to be considered, by this 
court, as one of the fundamental prin- 
ciples of our society.” 

Therefore legislation contrary to the 
Constitution is not in any sense the law. 
Can the vote of the majority make it 
so? When the people have made the 
Constitution the repository of these great 
rights and liberties, and by that document 
defined what shall be the law of the 


land, can a majority declare that a law 
is such when it is not? Ought they so 
to do, when the Supreme Court, that 
tribunal to whom by the Constitution is 
committed the power—the judicial pow- 
er—to determine this question, decides 
in the negative? Truly it would be the 
antithesis of wisdom to transfer the guar- 
dianship of those rights and liberties 
from the courts to the keeping of a 
majority, for it is not to be disputed 
that each individual member of the mi- 
nority is entitled to the protection of the 
supreme law of the land with respect 
to his liberty and his property; and for 
that protection he can look only to the 
courts created by and under the Consti- 
tution itself. Take that right from him 
and he loses all; for if given the power, 
a majority may, and probably would, es- 
pecially in times of public excitement, 
veto the deliberate and impartial deci- 
sion of a court declaring an act uncon- 
stitutional, solely because of their desire 
of the moment for the law in question; 
and against the temporary will of an in- 
flamed or prejudiced majority, neither 
the minority, nor any member thereof, 
could claim or obtain any protection 
against legislative invasion of constitu- 
tional safeguards to the rights or liber- 
ties of the individual citizen. In the 
terse language of a well-known judge, 
the people at the polls could “unlaw” the 
land,—and this as often as the decision 
of a court is delivered nullifying a legis- 
lative act. 

The fundamental rights and liberties 
of the citizen embodied in the Constitu- 
tion are and must be, in their nature, 
designed to be permanent and unchange- 
able. They are the result of the struggle 
through centuries for freedom. They 
should not be subject to change at the 
whim of an electorate, or of encroach- 
ment by partisan legislative action. 

Said Chief Justice Marshall in the 
case already cited: 

“That the people have an original right 
to establish, for their future govern- 
ment, such principles as, in their opinion, 
shall most conduce to their own happi- 
ness, is the basis on which the whole 
American fabric has been erected. The 
exercise of this original right is a very 
great exertion; nor can it nor ought it 
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to be frequently repeated. The princi- 
ples, therefore, so established, are deemed 
fundamental. And as the authority from 
which they proceed is supreme, and can 
seldom act, they are designed to be per- 
manent.” 

Laws regulating the policies of govern- 
ment, financial and foreign, and with 
respect to the general conduct of its 
citizens as embodied in Criminal Codes, 
are made and changed according to the 
needs of the times, and often interpret 
the will of the majority of the elector- 
ate, represented by a political party. The 
tariff is illustrative. But the inalienable 
principles necessary to freedom and lib- 
erty under a government of law being 
not thus changeable, they were written 
into the Constitution, that they might 
be paramount, and the people when they 
accepted the Constitution recognized the 
necessity of the permanence of these 
principles by excluding themselves from 
direct agency with respect to its amend- 
ment by the provisions in that document 
on that subject. 

Yet, while they so excluded themselves 
from such direct agency to amend, they 
committed to the courts alone with equal 
recognition of permanency the interpre- 
tation of this paramount law, and all 
questions of its application to legislative 
acts supposedly done pursuant to its pro- 
visions. 

The recali of judicial decisions, in its 
operation, destroys the permanence of 
all the fundamental principles written 
in the Constitution; it wipes out the 
amendment clause of that instrument. 
For no matter what law the legislature 
enacts setting at naught any of its pro- 
visions, if supported at the polls the so- 
called law must be regarded as of bind- 
ing force. 

Again, Chief Justice Marshall speaks 
with unanswerable logic: 

“Those, then, who controvert the prin- 
ciple that the Constitution is to be con- 
sidered, in court, as a paramount law, 
are reduced to the necessity of maintain- 
ing that courts must close their eyes on 
the Constitution, and see only law. This 
doctrine would subvert the very founda- 
tion of all written Constitutions. It 
would declare that an act which, accord- 
ing to the principles and theory of our 
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government, is entirely void, is yet, in 
practice, completely obligatory. It would 
declare that if the legislature shall do 
what is expressly forbidden, such act, 
notwithstanding the express prohibition, 
is in reality effectual. It would be giv- 
ing the legislature a practical and real 
omnipotence, with the same breath which 
professes to restrict their powers within 
narrow limits. It is prescribing limits, 
and declaring that those limits may be 
passed at pleasure.” 

By a popular election a law taking pri- 
vate property for public use without 
compensation thus becomes valid, not- 
withstanding judicial declaration to the 
contrary, and without amendatory action 
under the Constitution. The clause of 
that instrument prohibiting such taking 
remains therein unchanged, and appar- 
ently a protective principle of unim- 
paired vitality. Yet in reality its further 
existence rests in those who may hold for 
the time the balance of electoral power, 
and use it for ends that are selfish or 
personal, or punitive. 

So far, then, from finding cogent rea- 
son for depriving the courts of their 
essentially judicial powers, necessity for 
their retention by the courts is discov- 
ered. 

It is well then to pause and deeply 
consider, before attempting to make in 
the seductive name of “Progress” such 
drastic changes in the government under 
which we live. 

No one who may now favor that 
change can know, if it be effected, at 
what time in the future he, as an injured 
member of the few, may suffer in his 
own person or his own property, by rea- 
son of some law, from the operation of 
which he will in vain appeal to the Con- 
stitution for protection. He will have 
the unavailing ear of the courts, but his 
fellow citizens will be deaf to his cry. 

In this era of unrest, sensational ar- 
ticles in criticism of the Judiciary have 
appeared with a frequency much to be 
deplored. This criticism rests largely 
upon accusations of interest, personal or 
otherwise, on the part of some judges in 
the direct or indirect result of litigation 
before them. That such interest neither 
exists nor influences the great majority 
of the judges is happily the fact. But 
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to take from the courts finality of deci- 
sion of constitutional questions, and com- 
mit it to the electorate, is to at the same 
time subject the final determination of 
such questions to judges whose votes are 
the very embodiment of personal inter- 
est; who act only to obtain what they 
desire; or who follow only whither a 
political party may direct the way. It 
is difficult to comprehend a_ protest 
against the supposed interest of a part 
of the judiciary, coupled with a pro- 
posed remedy which contemplates judges 
who are all interested! 

Inasmuch as the recall of judicial de- 
cisions, if made a part of the principles 
of our government, would break down 
the barrier between the Legislative and 
Judicial Departments ; would vest in the 
people a part of that judicial power 
which wisdom born of centuries of ex- 
perience dictated should be in the courts 
where for ages it has reposed ; and would 
covertly give the power of amendment 
of the Constitution to the legislature and 
a mere majority of the people, it is fair 
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to characterize such a measure as the en- 
tering wedge to convert the United States 
from a government of laws to a govern- 
ment of men,—a change which need be 
but stated to be condemned. 

For when men set themselves up as 
superior to law, then indeed will the 
social fabric of which each of us is a 
part, and on which all depend for se- 
curity, crumble and decay. Shall we 
support a government of law, and those 
appointed to impartially construe and ap- 
ply that law? Or shall we cry, as a mem- 
ber of a Mexican house of deputies is 
reported to have cried, “Don’t talk to me 
of law! What have we to do with law? 
We are greater than the law!” The 
answer should not cause the law-abiding 
and patriotic citizen long to hesitate. 


Copyright by Boston Photo News Cc., Bosten, Mass. 
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The One-Man Business 


A Lawyer’s Records 


How the Lawyer, by spending a few minutes 
daily, keeps track of what he does 


BY P. H. CLARKE 


THER things consid- 
ered,” said the law- 
yer, “we try in this 
office always to make 
the same charge for 
the same service ren- 
dered.” He went on 
to explain to me what 
some of the “other 
things” were, and I 
soon ceased to won- 
der why the senior 
member of another firm down the hall 
had just told me that it didn’t pay a 
lawyer to be systematic. 


“I believe it does pay,’ went on my 


friend. “In fact, I know it pays me. 
Up until a couple of years ago I used 
little or no method in handling the record 
end of my business. But gradually, as I 
took on more and more work, I began 
to find that I was letting charges that 
should have been made, slip my mind. 
One day, for instance, I met a friend 
and client of mine, and he asked me 
when I was going to send him a bill for 
the amount he owed me. 

“When I got back to the office I 
looked the matter up. I found that no 
record of any kind had even been made 
of nearly half a day’s work I had put 
in searching authorities to solve a point 
for this man. Consequently, no bill had 
been sent. I concluded that other in- 
stances of the same kind were probably 
occurring, and it was time to keep a 
closer check. Now I have succeeded in 
making my record-keeping a matter of 
habit, and I have given the other mem- 
bers of the firm the same habit.” 

The lawyer tossed a six-by-eight pad 
across the table. 


_*Reprinted by permission from System, 
for March, 1915. 


“That,” he said, “is the basis of the 
system: it is our time card.” 

One sheet from this unique record is 
reproduced: in Form II. Observe that 
this sheet is divided into sections by 
perforations. On each sheet there are 
ten of these sections. Each task which 
the lawyer takes up the notes on one 
section, and a full sheet is ordinarily 
sufficient for the record of one day’s 
work. 

As soon as he finishes a task for which 
some client is to be charged, the lawyer 
writes in the space, under the heading 
“detail,” just what he has done. In the 
“charge to” column he notes the name 
of the client to whom the work is to be 
charged. In the final column at the right 
—the “amount” column—he notes the 
time that he has spent on this particular 
work; or, if the work constitutes a com- 
plete case by itself, he notes in the column 
the sum that he wishes to charge his 
client. This, however, is not done as a 
usual thing, because in this office an 
effort is made to make each charge line 
up in amount with other charges for 
similar work; therefore, snap decisions 
as to what the amount of a bill shall be 
are infrequent. 

The time record is written in tripli- 
cate. The original and the first carbon 
copy are thin sheets of paper, but the 
second carbon copy is taken on a strip 
of fairly heavy cardboard. Of these 
three sheets, the original is kept by the 
lawyer himself, and is filed as-a com- 
plete record of his work from day to day. 
The second and third sheets go to the 
office clerk. He keeps the second copy 
intact, and uses it as the basis on which 
to make postings to the other office rec- 
ords. The third copy he tears into 
strips along the perforated lines, this 
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HUGHES, BROWN & HARRISON 


RECORD OF 
. CASE NO. 


THE LAWYER'S TIME CARD. 


Form Il: The sheets shown here are put up in pads, six by eight inches in size, and 
each day’s record is written in triplicate. The first and second copies, on sheets of writ- 
ing paper, are kept intact; but the third copy is written on a fairly heavy sheet of 
cardboard, perforated so it can be divided into sections. This copy is torn into strips 
and the strips are filed under the case number. 


process leaving him with a number of 
card records of charges. 

It should be mentioned that each case 
coming into the office is given a num- 
ber. Thus, if one of the lawyers is held 
on a retainer fee to a certain client, that 
client is given a number. It is the same 
with other cases and clients. Therefore 
the clerk writes the number of the case 
in the column at the extreme left on the 
third copy of the time record. He files 
the sections according to these case num- 
bers. In this way, all charges and the 
record of time spent for any client are 
assembled conveniently in a single place. 
When the case is finished, or at a con- 
venient time each month, the members 
of the firm get together and decide on the 
amount to be billed in each case. 

Many considerations make the prob- 
lem of charging a difficult one. The 
value of the service rendered to the 
client, even more than the time spent, 
enters into the question. A bit of ad- 
vice, given offhand, but learned as a 
result of hard study and thought on a 


previous similar case, may mean a sav- 
ing of several hundreds or even thous- 
ands of dollars to a client. The advice, 
in such a case, is worth exactly as much 
to the client as if the lawyer had spent 
a day turning the pages of authorities 
in order to solve the problem. 

Again, where a case is taken to court, 
a heavier fee is ordinarily charged than 
when the same amount of time is spent 
by the lawyer in his office; and it makes 
a difference whether the case is won or 
lost, and whether the judgment (if the 
case is won) is important or insignificant. 
Then there is a difference in clients. On 
the same kind of case, one client will 
consume fifteen minutes of the lawyer’s 
time; while another will take up an hour 
or so, discussing matters that are more 
or less irrelevant. This must be taken 
into consideration in entering the charge ; 
as, also, must the client’s ability to pay. 
For, like the doctor, the lawyer must 
sometimes fit his bill to the size of his 
client’s purse. 
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All these things—and more—need to 
be borne in mind when the lawyer reck- 
ons his charges; and they indicate the 
variety of considerations which seem to 


make “the same charge for the same ' 


service rendered” a difficult goal. How- 
ever, the accurate time record is an in- 
valuable help; es- 
pecially when sev- 
eral members of 
the firm have been 
engaged on the 
same case. As 
suggested above, 
the members of 
the firm get togeth- 
er at intervals, and 
determine charges 
to be made for dif- 
ferent cases on the 
basis of the card 
record which the 
clerk has on file. 
All the cards on 
the case are con- 
sidered, and what 
appears to be a fair 
charge is determ- 
ined. A complete 
list of these 
charges is turned. 
over to the clerk. 


client. If the present charge seems to 
him excessive, or unusually low, he re- 
fers the matter to a member of the firm. 
But if the charge is in accord with earlier 
ones, he bills the client accordingly. 

One other advantage of the time rec- 
ord is in connection with clients who 
have advanced retainer fees. The record 
shows how much time has been devoted 
to their work, and at the end of the con- 
tract period a summing-up of the record 
shows whether the fee was estimated 
correctly. If a client demands too much 
of the lawyer’s time, a larger retainer 
fee must be fixed. 
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This form is unique because of the division 
of the day, in the left-hand column, into 
quarter-hour periods. 
He goes over them, and on each one re- 
fers back in his ledger to find the amount 


of previous charges against the same 
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The clerk, as soon as charges against 
a client have been fixed, files “dead” 
all the cards standing against this client 
that have been considered in the charge. 
These are kept for a certain period as 
detail records, but a summing-up ‘of 
them, together with the amount of the 
charge, is entered 
against the client in 
a looseleaf ledger. 
When the client 
pays, he is of 
course credited in 
the same place. 
Another time sheet 
used by the mem- 


bers of another 
firm is shown in 
Form I. Only one 


copy of this sheet 
is made, and _- it 
does not have the 
advantage of al- 
lowing filing by 
cases, as the third 
carbon of the other 
time sheet does. 
The distinguishing 
feature in connec- 
tion with it is the 
column at the left, 
which shows the 
working day divided into fifteen minute 
periods. This record, at the end of the 
day, goes to the office clerk, who enters 
each charge—no matter whether it is 
expressed in hours or dollars—against 
the proper account; and at the billing 
period the amount to charge is de- 
termined. 


Records of this sort, carefully kept, 
are invaluable in many ways. One im- 
portant thing is the fact that they give 
the client a good opinion of his lawyer 
because of the regularity of charges. 
Erratic charges are always liable to pro- 
duce exactly the opposite impression, 
and may finally result in sending a client 
to another firm. 


Shylock Versus Antonio: or 
Justice Blindfolded 


BY JOHN ORVILLE BOYD 


[Ed. Note—Mr. Boyd was associated for several years in the general practice of law with the firm of Smoot, Boyd, 


& Smoot, at Memphis, Missouri. 


Later he moved to Keokuk, lowa. 


In 1910 he became attorney for the Missis- 


sippi River Power Company of Keokuk, which corporation operates the great dam across the Mississippi river at that 


place. 


T APPEARS from the 
record that this cause 
had its origin in cer- 
tain commercial trans- 
actions in the city of 
Venice, the exact time 
of which is not clearly 
shown. However, the 
events indicate that as 
a part of the res geste 


= 
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there was a period of great financial 
stringency, and the parties litigant ap- 
pear to represent, and were the lead- 
ing spirits in, two opposing factions of 


the so-called leading financiers of that 
city. 

This passing condition of the money 
market so far as the record discloses was 
produced by an imprudent excess of riot- 
ous living, thoughtless extravagance of 
all classes, and wild quests by many ad- 
venturous persons for great gains in haz- 
ardous enterprises in which the element 
of chance so largely entered. 

The defendant, Antonio, appears to 
have had marked success attend his many 
enterprises, and the smile of fortune had 
attended his argosies in many seas until 
he had become a merchant prince of great 
renown. Being regarded as one of the 
wealthiest citizens of Venice, he was sur- 
rounded by many parasites, who fawned 
upon his every wish and flattered every 
utterance, until he was far removed from 
any experience with the harsh pressure 
of the world which enters so frequently 
the life of those less possessed of wealth. 
His slightest wish ruled the Rialto, and 
every ardent follower awaited his deci- 
sion on every question, whether of love 
or business,—his partisans each rivaled 
the other to bask in his latest smile. 


He has contributed many articles to various magazines and journals.] 


With increasing zest he spurned those 
not of his faction, and treated with con- 
tempt those who feasted not on his coun- 
sel. Much illtreatment, disrespect, and 
insult were showered upon his rival, 
Shylock, who is the plaintiff. This ill- 
treatment the plaintiff treasured that a 
day of retribution might come. The 
plaintiff appears to have harbored his 
resources well, and noted with pleasure 
the diversified condition of Antonio’s 
investments. 

Among Antonio’s followers was one 
Bassanio, who was adept in choice flat- 
tery, thriftless in accumulating business 
success, due to his pleasure-seeking pro- 
clivities, ever a spendthrift and money- 
less, always borrowing of Antonio to re- 
plenish his depleted exchequer. 

It is to furnish Bassanio with funds 
that Antonio becomes indebted to Shy- 
lock, and occasioned this action. Anto- 
nio’s securities not being readily convert- 
ible, he borrows to fit Bassanio for 
another expedition in search of the Gold- 
en Fleece. 

The plaintiff supplies the funds, ac- 
cepting Antonio’s bond conditioned on 
payment by a fixed date under penalty 
of a pound of Antonio’s flesh cut where 
plaintiff may choose, and instructs An- 
tonio to have such bond prepared. 

It appears that on this quest Bassanio 
was particularly successful, but failed 
to return with his booty prior to the ma- 
turity of the bond. It further appears 
business reverses attended Antonio’s ven- 
tures, and as he had schooled his follow- 
ers in flattery so long they studied to 
excel in that, and were not prepared to 
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overcome the many obstacles which pre- 
sented themselves during this period of 
financial stringency. Antonio became 
bankrupt, was deprived of his seat in the 
Rialto, and with destroyed credit was 
haled into court by Shylock on the bond 
in question. After a preliminary inves- 
tigation of the 
facts, the Duke of 
Venice appointed 
one Ballerio as spe- 
cial commissioner 
to take the testi- 
mony and render 
findings in accord- 
ance with the law 
and the evidence, 
and a day for the 
hearing or trial 
was fixed. Balle- 
rio failed to appear 
atthis hearing. 
One Portia, in dis- 
guise as Balthasar, 
a learned man of 
law, presents her- 
self to act as judex 
substitutus, much 
to the consterna- 
tion of all, and by 
a few apt words to 
Shylock wins his 
consent that she 
act as substituted 
commissioner. By 
way of a brief di- 
gression here to 
show the animus of this commissioner, 
we may say the record discloses that this 
Portia, who appeared in disguise, was 
the object of Bassanio’s golden quest. 
He had returned with laden purse, and 
was persistently tendering the principal 
of the bond and numerous larger 
amounts to appease the plaintiff. 

The cause proceeded to a hearing by 
consent of Shylock, obtained by shrewd 
phrases intimating judicial predilections 
spoken by the young commissioner. The 
plaintiff without counsel produced the 
bond, satisfactorily proved the due exe- 
cution thereof, and rested his cause. 

The defendant made a tender of the 
principal and various larger amounts as 
penalty for the forfeiture, and the cause 
was then submitted after having been 
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duly argued by the plaintiff and various 
satellites of the defendant. 

Whereupon the special commissioner, 
Portia, alias Balthasar, announced con- 
clusions of law as follows: 

1. That thé bond was valid and plain- 
tiff was entitled to a pound of flesh. 
2. That plaintiff 
was entitled to ex- 
actly a pound of 
flesh, — no more, 
and no less—under 
penalty of being 
guilty of murder. 
3. That plaintiff 
was not entitled to 
draw a single drop 
of defendant’s 
blood, on penalty 
of having his lands 
and goods contis- 
cated to the state 
of Venice. Where- 
upon the plaintiff. 
much abated in en- 
thusiasm, meekly 
inquired if that 
were the law, and, 
on being advised in 
the affirmative, en- 
tered a remittitur 
asking only for the 
principal. There- 
upon the. special 
commissioner  an- 
nounced a fourth 
conclusion of law, 
to the effect that the plaintiff having 
declined the tender in open court, he was 
entitled to nothing but the forfeiture 
specified in the bond, and this he must 
take. On this further statement of the 
law, the plaintiff announced he would 
discontinue the action and not ask for 
costs. 

The special commissioner then ar- 
rested the plaintiff on the charge of “‘con- 
triving against the life of the defendant,” 
the penalty for which, according to an 
ancient law, appears to be that one half 
of all goods belonging to the one so 
charged went to the one against whom he 
contrived, the other half to the state, and 
the additional penalty of death might be 
inflicted if the Duke so adjudged. 

After some parley the record indicates 
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these pains and penalties were not inflex- 
ible, but were adjusted by compromise 
participated in by the duke, the special 
commissioner, and parties litigant as well 
as bystanders, and a decree was entered 
adjudging one half of Shylock’s prop- 
erty, real and personal, to Antonio in 
trust for Lorenzo, a disloyal and un- 
welcome son-in-law to Shylock, to be 
paid to him on the death of Shylock, the 
other half to be held by Shylock for his 
life, on condition that he execute a deed 
of gift in favor of Lorenzo and Jessica, 
—the one a recreant son-in-law and the 
other a faithless daughter—so that at 
Shylock’s death all his property vested-in 
them, and his life was spared on condi- 
tion that he change his religion from the 
Jewish faith to that of the Christian be- 
lief. 

No stay of proceedings appears. The 
record fails to disclose whether the 
special commissioner, Portia, alias Bal- 
thaser, baptized Shylock, and is silent as 
to the mode of baptism prescribed. 

Without saying anything as to the legal 
effect of the deceit practised upon the 
Duke of Venice and the litigants by the 
special commissioner, Portia, alias Balt- 
haser, otherwise Bassanio’s wife, let us 
proceed to an analysis of the conclusions 
of law announced by the special com- 
missioner, approved by the duke, and on 
which the judgment in the Venetian 
court is founded. 

At the outset we are confronted with 
so much fallacious reasoning and so many 
false conclusions of law, that any court 
of this day would readily be warranted 
in reversing the case without an opin- 
ion. The judgment in this cause, so far 
as the record shows, was without the 
logic of law, but reached through an 
abundance of ignorance of the law, 
doubtless due to the great zeal of inex- 
perience. 

Ist. The final decree or judgment is 
a half civil decree, half criminal sentence, 
and its manner of execution is half pun- 
ishment and half commutation of pun- 
ishment, the like of which we dare say 
is not authorized in any civilized country 
by any principle of law or equity. 
Crimes have always been regarded as 
infractions of the law of the Sovereign; 
the punishment is specified, and no other 
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punishment can be inflicted than that 
specified. Portia stated the punishment 
of the law of Venice for contriving 
against the life of a Christian, and a far 
different punishment was inflicted. 
There was no warrant of law requiring 
the deed of gift, or authorizing the plac- 
ing of any part of the property in trust, 
or requiring Shylock to become a Chris- 
tian. 

2d. . The learned Portia, after having 
held the bond valid and awarded Shylock 
the pound of flesh, which must be taken, 
neither more nor less and without a drop 
of blood, declined to permit Shylock to 
remit the judgment and accept the prin- 
cipal, on the ground that he had declined 
the principal in open court, and must, 
therefore, accept nothing but the judg- 
ment, and-that judgment he must take or 
be guilty of contriving against the life 
of Antonio, who is a Christian. 

We fail to find any authority, or any 
wording of the bond which required Shy- 
lock to do the carving of the flesh. Shy- 
lock had submitted his bond and the cause 
to the court, and it has been the custom 
and law in all civilized countries from 
time “when the memory of man runneth 
not to the contrary,” for the officers of 
the court to execute the mandates of the 
court. 

Furthermore if the tender made in 
open court was sufficient, as it appears 
Portia held in the conclusions of law an- 
nounced when Shylock entered the remit- 
titur, then that tender would discharge 
the collateral things secured, that is, it 
would discharge interest and everything 
pledged to secure the bond, and as the 


pound of flesh was only a pledge or se- - 


curity for the payment of money specified 
in the bond, it would be released from 
further security of the bond. Antonio 
did not sell Shylock a pound of flesh; he 
pledged a pound of flesh to secure the 
payment of the bond, and when the ten- 
der was made, which Portia holds was 
legal and sufficient, then the security or 
collateral to the bond was discharged, and 
the bond was no longer a lien thereon, 
and Shylock had no further claim to the 
security so pledged. 

Furthermore, we have never read in 
the jurisprudence of any civilized coun- 
try that it was a crime to fail to take the 














judgment awarded in a civil cause, rath- 
er than something else more satisfactory 
to both litigants. 

It is on the failure of Shylock to take 
the judgment awarded him that Portia 
bases the criminal action against him. 
He has prosecuted his action to an award 
in accordance with the due forms of the 
court, and his failure to take as the decree 
awarded brings forth the cross action in 
which he is found guilty of “contriving 
against the life of Antonio.” By what 
far-fetched authority, or under what dis- 
torted principle of legal jurisprudence, 
found even in a half-civilized land, is 
one who has appealed to the established 
courts and pursued a winning cause to a 
successful judgment to be found guilty of 
a criminal offense? We may well join 
with Shylock in pleading surprise, and 
inquire, Where is that the law? 

Justice was truly blindfolded where 
Portia held sway, and did such a ruler 
hold sway to-day, few would there be 
who would dare to try the wiles of so 
capricious an arena as to willingly enter 
her temples to measure rights with his 
fellow man. 

3d. The two propositions—first, that 
in taking the judgment awarded, Shy- 
lock should shed no drop of blood, as 
this was not included in the bond; and, 
second, that in taking the judgment 
awarded, Shylock should take neither 
more nor less by the slightest fraction 
of one poor scruple,—may be considered 
together, as the same principles largely 
apply to both. 

It is pleasing to note that in all this 
wondrous trial here in one ruling of Por- 
tia which we can command with unstint- 
ed praise, and this praise is all the more 
gladly given, for in all this trial jargon, 
this is the only faint ray of a legal intel- 
ligence found in the whole. 

That Shylock would not be warranted 
in taking more than that called for in 
the bond and awarded in the judgment, 
we gladly concede, but to say he could 
take no less than the quantity specified 
in the bond and awarded in the judg- 
ment, to say the least, is mirth provoking. 

Suppose, instead of the pound of flesh, 
Antonio had pledged a hundred motor 
boats and judgment had been awarded 
for that number, but Shylock could find 
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and Antonio could assemble in all Ven- 
ice but ninety-nine, and Shylock was 
content to forego the hundredth, must he 
secure the unattainable hundredth, on 
penalty of being guilty of murder? or 
had the judgment been for.3,000 ducats, 
and Antonio, without a successful sport- 
ing friend to come to his rescue, could 
collect but 2,900 ducats, then because 
Shylock could not get the elusive 100 
ducats, must he be guilty of murder? 

Law must be universal, and the pen- 
alty for not collecting the judgment in 
toto is being adjudged guilty of murder 
according to the law of Portia. The 
law must be fixed so that it may be ap- 
plied to a given state of facts, and when 
this is done a judgment is the result, so 
failure to take according to the judgment 
has the penalty attached of being guilty 
of murder. It must apply to all judg- 
ments, both great and small; at least, it 
must apply to all actions on bonds. If it 
were the rule to-day, few lawyers would 
succeed in inducing their clients to bring 
an action to foreclose a bond or seek 
judgment on a promissory note. It 
would soon put an end to this class of 
litigation. 

As to the proposition that in taking the 
judgment no blood should be shed, we 
may say it is difficult to think of flesh 
aside from blood. Perhaps in that day 
it was customary to cut flesh and shed no 
blood, and if so, the conclusion of law 
announced may be well grounded. Cus- 
tom and usage are admissible to explain 
the meaning of certain terms—that they 
have a local meaning; this is done to 
show the intent of the parties. If such 
was the custom in Venice, Shylock might 
well have shown he was a stranger and 
the custom was unknown to him. But if 
such was the custom, why did not An- 
tonio so plead it? Why not the Duke 
suggest it? Why let a stranger decide 
the case on this crucial point? 

It is strange Shylock should be award- 
ed the pound of flesh and denied the 
blood therein. If such a law long con- 
tinued, our grocery men would soon be 
selling oranges after having removed the 
juicy parts, melons after removing that 
which appeals to the “Darkey,”—and 
others,—and perhaps even packages of 
“Grape Nuts” minus contents. 
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It is a cardinal rule of construction 
that all written documents should be con- 
strued to give effect according to the in- 
tention of the parties as expressed in 
the instrument itself; that the ordinary 
sense of the words is to be adhered to, 
unless that would lead to some absurdity, 
or some repugnance with the remainder 
of the instrument; that if the terms are 
clear and unambiguous, the court shall 
_ give effect to them without considering 
how far they may be reasonable; that 
no court has a right to imply any term 
as between the parties, which was not 
clearly and obviously within contempla- 
tion of both parties; that where an in- 
strument is silent, by- no implication 
should it be made to speak where it is 
silent,—especially not speak contrary to 
the intention of the parties as shown by 
the instrument. 

Did Antonio mean Shylock should not 
have blood when he pledged a pound of 
flesh? Was his flesh then bloodless and 
changed at the trial? 

Legal evasion can go to great lengths, 
such as evading an act requiring cabs 
to carry lights, on the ground that it 
contained no direction for the lamps to 
be lighted; evading the duty on gloves, 
which was so much a pair, by importing 
right-hand gloves in one package and 


left-hand gloves in another package ; but. 


awarding flesh without blood is like 
awarding a man judgment for certain 
1and but holding he could make no tracks 
thereon because the judgment for the 
land did not include the right to make 
tracks; it is like selling a cocoanut and 
then charging extra for the milk. One 
flesh alone exists, and that has blood, 
and if Antonio is to supply the flesh for 
the judgment, then on him rests the bur- 
den of providing the bloodless flesh. 
4th. As to the validity of the bond, we 
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would say that in recent times such a 
contract would be void from public pol- 
icy. The state always protects the life 
of its citizens, and any contract jeopard- 
izing life or impairing the morals of its 
citizens is void. Sunday contracts are 
usually so. But such may not have been 
the law of Venice. 

Part of the bond was unreasonable, 
and Portia might well have awarded 
judgment for the ducats, holding the part 
relative to flesh as not being reasonable, 
and that flesh was not to be considered 
as security in commercial transactions. 
For centuries it has been the law that in- 
struments containing unreasonable pro- 
visions should be held void, or the un- 
reasonable conditions nullified. 

Furthermore, the bond provided for 
the possible commission of a capital 
crime, and hence was void. 

However, after holding the bond valid, 
it was a travesty to impose the unrea- 
sonable restriction thereon—especially so 
to convict Shylock of “contriving against 
the life of Antonio,” when his whole 
course was under the eyes of the law and 
with the approval of the court, in an 
approved legal form of procedure, in 
a forum having jurisdiction over him- 
self and his adversary, and while acting 
in accordance with a judgment duly ob- 
tained in an unfriendly environment. 

Such a picture truly presents the clas- 
sic idea of the embodiment of justice; 
namely, a woman with her eyes complete- 
ly blindfolded, holding the power of deci- 
sion in a thing whereof she knows noth- 
ing. 





Philosophic Essays On Law 


Sixth Essay: 


The Science of Jurisprudence 


BY WILLIAM W. BREWTON 
Of the Fort Valley (Ga.) Bar 


“Law is beneficence acting by rule.”—Burke. 
PART ONE 


_~. HE departments of 
human learning, 
when, after years of 
growth, they have ac- 
quired a highly com- 
plex and diversified 
subject-matter, reveal 
only after close an- 
alysis their true pur- 
pose in the world. It 
is for this reason that 
criticism of any 
sphere of knowledge, as it accumulates, 
gathers error. For if a critique be di- 
rected against a subject-matter whose un- 
derlying purpose and principles are un- 
apprehended by its author, it is no true 
critique at all, but is simply a body of 
opinions whose supposed validity can- 
not be trusted. So that the modern critic 
is often hailed as a great enlightener, 
because of his views directed against 
certain departments of human knowl- 
edge, when, if proper judgment is ex- 
ercised, it will be seen that the views of 
the critic and the subject-matter to which 
he directs them are directly opposed in 
their simple and underlying principles,— 
it will be seen that the two comprehend 
entirely different bases. The views of 
the critic will be seen to be based upon 
one or more of the phases of the com- 
plex subject-matter, but not at all upon 
its underlying principles, which estab- 
lish its purpose and true nature. But 
if the views of any critic upon any sub- 
ject-matter shall comprehend only one 
or more of the particular phases of the 
subject-matter, these views cannot be 
said to be valid. For their author can- 
not claim to be valid that which is only 
partially comprehensive, and certainly 
not that which is contrary in its data. 


Yet a body of views directed against 
some science whose true nature it does 
not comprehend, but which is based sim- 
ply upon some evolution of the science, 
often receives that degree of acclama- 
tion which is the opposite to what it 
deserves. It is easy enough for the so- 
called critic to begin his views at some 
point in a particular science which has 
received widespread notice and which is 
in universal disfavor, and, after he has 
won attention, assert that he has demon- 
strated the science which he has dealt 
with to be in fundamental error. But 
it will not be so easy for him to do this, 
even to the satisfaction of the most casu- 
al thinker, if he will be consistent and 
logical enough to begin at the beginning, 
and meet his problem on its own ground, 
as it really exists, and not as he arbi- 
trarily supposes it. Error in modern 
criticism exists because much of it is 
based upon some evolved phase of a 
science, and not upon the science in its 
simplicity. The critic should first be 
sure that his investigation shall be of 
the most penetrating and consistent na- 
ture, before he begins them. Else he 
will be one of that vast number to-day 
whose efforts, intended to be universally 
valid, are not even so for any particular 
phase of the science, and thus of course 
not so for its fundamentals; or he may 
fall into that class whose authority is 
hearsay, and whose office it is to echo 
prevailing opinions. The investigations 
of a critic of a science will have to be 
consistent and penetrating, for the rea- 
son we have already indicated,—because 
developed sciences are so complex that 
they are, in themselves, misleading. The 
subject-matter of any department of 
knowledge, as it progresses, becomes en- 
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larged and diversified, reaching out into 
new fields of thought, and concerning 
itself with an ever-increasing scope. So 
that the critic, in his observations, often 
fails to deal with the basic elements of 
his subject, becoming involved with only 
certain of its branches and additional 
phases, to the extent that his opinions, 
though hailed as correct by many who 
follow his reasoning, are not observed 
to be correct by those persons who per- 
ceive them to be inapplicable to the basis 
of his subject. A criticism concerning 
a particular phase of a science may be 
correct if its application is restricted to 
this particular phase, and yet be incor- 
rect when applied to the science in its 
entirety. So that many criticisms, ad- 
hered to to-day, in regard to certain 
sciences, are superficial and without any 
satisfactory degree of merit, because of 
their failure to be true when directed 
to the essentials of the science,—the es- 
sentials which determine its true nature. 

And so with much of the criticism of 
the law. This science reaches out into 
numerous fields of thought and activity, 
and is often judged by its accomplish- 
ments in one field of operation, in disre- 
gard of not only what it has performed 
in other fields, but also of its true nature 
and purpose in the affairs of man. There 
are few relations of man in the world 
which are not recognized and compre- 
hended by the Law. All human affairs 
possessing in any sense a relative nature 
are within the Law’s province. Few and 
very obscure matters escape its atten- 
tion. The Law’s scope is so great that to 
define it, in its modern status, is rarely 
attempted. Although its complexity to- 
day would seem to have reached high- 
water mark, and a definitive statement of 
it be almost impossible of satisfactory at- 
tainment, it may yet be said that no truer 
expression defining the Law could be 
laid down than one which expresses sim- 
ply the Law’s purpose. The reader is 
familiar with the standard definitions of 
municipal law, which endeavor to be both 
as explanatory and as exclusive as pos- 
sible. It may be said that these defini- 
tions are models of brief description, 
and that each of them offers an excellent 
idea of the nature of Law. They con- 
vey the attribute of power and sover- 


eignty, and present the Law as an agency 
of force. It may be said of them that 
they are satisfactory as definitions when 
a single law, rather than the Law in gen- 
eral, is contemplated. “The Law” and 
“a law” are susceptible to distinct defini- 
tions. The system of human laws which 
we term “the Law” is the subject-matter 
we shall discuss here, and, as we have al- 
ready stated, if we indicate its purpose, 
we have satisfactorily defined it, inas- 
much as the limits of any branch of hu- 
man knowledge are marked out when- 
ever its particular field of operation is 
definitely ascertained. We adduce, then, 
the following general definition : 

The Law is the science of administer- 
ing justice. 

The progress of civilization has been 
the evolution of right. The lessening 
of wrong and the advancement of right 
is ever the task of succeeding genera- 
tions of mankind. This is true because 
civilization and right are arbitrarily re- 
ciprocal, while civilization and wrong are 
inherently opposed. Independently of 
man, truth is established inseparable 
from right, and inasmuch as the advance- 
ment of civilization is the progress of 
truth, it is also the progress of right. 
Now for the purpose of advancing civili- 
zation, it has been and is necessary to 
evolve and then apply the principles of 
right. Systems of theology, morality, 
and ethics have performed the office of 
evolution; the Law has performed that 
of application. Inasmuch as it would be 
impossible to apply principles of right 
which had never been evolved, it would 
be impracticable to evolve principles of 
right which could not be applied. Ethics 
and theology may properly lay down 
these principles, but they cannot enforce 
them, they cannot apply them, they can- 
not work them out in practical life. This 
gigantic office is that one which is under- 
taken by the law, which is the purpose 
of the Law. Justice, which is right, 
may be ascertained through the opera- 
tions of the processes of ethical and 
moral thought, but its administering, be- 
cause of the existence and operation of 
wrong in the world, necessitates coercion, 
a systematically arranged scheme of 
which is termed the Law. 

Thus, howsoever complex the Law may 
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become, its basic and fundamental pur- 
pose is justice applied. The rules and 
principles of applying justice form a 
department of human knowledge, and 
therefore may properly be termed a 
science. As the relations of human af- 
fairs have multiplied and become more 
and more diverse, to reach them the Law 
has become more and more complex, un- 
til many of its aspects present no ap- 
pearance of being related to the prin- 
ciples of right and wrong. Yet these 
phases of the Law are so related, more 
or less indirectly; they are the expe- 
dient phases. Their purpose, though 
probably not exhibited in themselves, 
may be observed by investigating the 
sources from which they sprang. Many 
laws, possessing a merely formal signi- 
ficance, are yet important in the work- 
ing out of justice, inasmuch as they deal 
with a subject-matter which cannot prop- 
erly be ignored, though perhaps only 
indirectly related to the nature of justice. 
So that many apparently unnecessary 
statutes, which the legislator creates, 
nevertheless hold a relation to the gen- 
eral body of the Law which could not, 
without some degree of detriment, be 
severed. Many laws, based simply upon 
newly established public policy, may ap- 
pear to some observers to be superfluous 
and capable of working only added com- 
plexity of the Law, which are neverthe- 
less important and serviceable legal ad- 
juncts. 

So that the science of the Law, in or- 
der to reach the ever increasing complex- 
ity of social order, is becoming more and 
more extensive and diverse all the time. 
Yet the simple principle of justice is 
the end of it all, howsoever sharply dis- 
tinguished it may formally be from some 
laws. Our contention, of course, is not 
that any type of law will work justice, 
inasmuch as this is often proved not to 
be the case: but the fact that laws may 
exhibit within themselves no justicial 
objective does not indicate that they do 
not belong to the scientific attainment 
of applied justice. Laws may be created 
at the demand of mere formal expedi- 
ency, and yet have an important part 
in the securing of justice. Such laws 
are often indispensable to good legal 
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policy, though probably they exhibit no 
direct end of justice within themselves. 

But the Law has as its purpose, under- 
lying all the phases of its complex na- 
ture, the rendering of justice. The Law 
is that force which commands the per- 
formance of justice; and it is the instru- 
ment by which justice is secured in the 
social order. The data of social experi- 
ence furnish the material of the Law, 
which it endeavors to cover by establish- 
ing more or less permanent rules. These 
rules, which comprehend and are di- 
rected to social need, form a science 
which is indeed unique; a science whose 
object is to secure to society justice and 
right, which it does more or less suecess- 
fully by the expedient of coercion. How- 
soever simple the fundamental idea of 
right may appear to the mind, if it is 
to be applied throughout the affairs of 
man, a complex scheme of rules will be 
inevitable, inasmuch as the Law is di- 
rected to the affairs of man, which are 
ever complex, and not these affairs to the 
Law. So that the ever-increasing sys- 
tem of human society demands an ever- 
increasing scope of Law. The more com- 
plex the Law becomes, the more pro- 
gress it evidences. This is true because 
the Law’s increasing complexity indicates 
that it is entering more fields of human 
affairs, and is entering them more com- 
pletely and satisfactorily. The Law has 
for its province the entire fabric of civili- 
zation, with its every phase and rela- 
tion; and as man evolves greater com- 
plexity in civilization, which he is con- 
tinually doing so long as he is making 
progress, he must proportionately in- 
crease and expand his status of Law. 
For the securing to society of justice, 
universal in the maximum, is attained 
only when all human affairs are con- 
templated and taken care of by the Law. 
The fabric of civilization is to be per- 
meated by the Law, the accomplishment 
of which task requires the expansion 
of legal science. For the Law as a 
science exists simply as a body of rules, 
which, if followed, will direct the dis- 
semination of justice, which is the end 
of the Law. 

Jurisprudence, then, is peculiarly the 
science of society. It is that department 
of learning which directs the applica- 
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tion of justice. As it comprehends more 
and more of the status of society, of 
man’s need, of general human defect, it 
alters, in proportion, its status of rules 
in order to cover the additional matter 
for its attention; and the Law is there- 
fore a science which is ever increasing, 
expanding, progressing. If it be inat- 
tentive to human affairs, those affairs 
fall into confusion and become the source 
of human suffering. It is for this rea- 
son that the Law is the most gigantic of 
all the sciences, a reason which is none 
other than that man is increasingly 
watchful of the Law, seeing in it no 
mere product of culture, but the great 
social weapon of justice, and is ever 
seeking wherein it can be strengthened 
and made more general in efficiency. 
Jurisprudence is the science which com- 
prehends social need,—peculiarly and 
specially in the sense of justice and right. 
If there is any science more important 
than one with this special office, it is 
not apparent. 

Justice and right, then, is dependent 
for its enforcement upon the Law. Man 
may employ other means of inducing 
justice and right in the social order, but 
it is the province of the Law to com- 
mand it. The Law carries with it 
sovereignty, inasmuch as it has back of 
it organized delegated power. Men seek 
out the Law as a means, when desiring 
social change, recognizing that from it 
alone is to be derived that degree of 
permanence which is born of power. 
Changes in the social order, to be sure, 
are often effected before the Law is 
sought out as an aid; but a record of the 
change, and a command concerning it, 
will eventually appear in the Law. If 
such a command does not become em- 
braced in the Law, it is because of error 
on the part of society, for there is noth- 
ing good which should not be embodied, 
howsoever indirectly, within the Law, 
whose end is justice. Social changes, 
which are human reforms, must be em- 
bodied within the Law, for in no other 
way are they guaranteed, inasmuch as 
the Law alone is the science of admin- 
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istering justice. Men, recognizing this 
truth and foreknowing their means of 
justice in the world, often effect social 
changes, even in their first stages, through 
the Law. Often laws are made to be fol- 
lowed by the change. We do not discuss 
here the question of when the one pro- 
cedure should precede the other; but 
we simply point out the fact that men 
recognize the law as the eventually ef- 
fectual means of justice. The Law is 
the picture of civilization, though it is 
not, in its entirety, the creature of civili- 
zation. Changes in the social order effect 
laws, and laws effect changes in the social 
order. There are phases of the Law 
which are not dependent upon the prog- 
ress of social affairs for their attain- 
ment. The Law embodies principles 
which are above experiential knowledge, 
and it also embodies rules which are 
in anticipation of social progress. Yet 
the Law is a picture of civilization, in- 
asmuch as its content is composed of 
principles which are to work social 
changes and apply to them, and of prin- 
ciples which are the result of social 
changes and are remanded to them. So 
that the complex progress of society is 
represented by the Law, which adminis- 
ters to it in the dissemination and estab- 
lishment of justice. 

It would not be wise, then, to general- 
ly apply to the Law as a science the 
criticism which may be true of a par- 
ticular one of its phases. The Law is 
subject to improvement as long as so- 
ciety is so subject; and error will be 
found among its numerous phases in their 
progress toward being perfected, just 
as is the case with any other department 
of human learning, and any other science. 
But at the base of the Law, underlying 
all additional structure, is the purpose, 
justice, against which there can be 
brought no meritorious criticism. 


Willen, OW (Anas. 





Corruption of Blood 


BY SAMUEL B. PETTENGILL 
Of the South Bend (Ind.) Bar 


HE reason Frank 
Bishop got the prose- 
cutorship his first 
year out of law 
school was _ because 
“Boss” Ward knew 
nothing of the Fian- 
chetto. Old Seth 
Ward, political boss 
of Fulton county, had 
won and held the 
chess championship 
of the White River valley for many 
years through his mastery of the Ruy 
Lopez. At this opening he had grown 
to believe himself well-nigh invincible. 
But when young Bishop challenged him 
to a match and beat him three straight 


with the Fianchetto, he thereby won the 
lasting admiration and friendship of the 


boss. The next fall that friendship had 
placed Bishop in the prosecutor's office. 

But chess has nothing to do with old 
John Ellerson. Old John—Hermit 
John,” the farmers called him—who lived 
alone on his farm 2 miles out from Ham- 
mond, the county seat, had probably nev- 
er heard of the kingly game. If he had, 
he would no doubt have branded it as 
child’s twaddle. Old John had been too 
busy making money to pay any attention 
to games. To the task of getting rich 
he had devoted all his time and energy 
with such fanatical zeal that he had nei- 
ther married nor cultivated friends. So 
far as the White River folk knew, Dick 
Walters was his only relative and heir. 
But even toward his nephew the crabbed 
old man had nothing but hard words, the 
result of a long-nursed grievance over 
the line fence between the two farms. 

It was a raw, rainy afternoon in April 
when the feud broke between the two 
men. “Old John” drove up to Walters’ 
barn, hitched his horse, and knocked 
sharply with his stick on the door. Dick 
appeared at the threshold, and asked the 


old man in from the rain. But the hermit 
stood outside in the downpour. 

“Walters,” he shrilled, “I tell ye, ye’ve 
got to move yer fence on Razor Ledge 
back where it belongs, or I'll law ye.” 

“But Uncle Ellerson,” protested Dick, 
“the deed says the line runs straight from 
the butternut on the ledge to the stone 
heap. You know that.” 

“Damn the deed. I tell ye some mangy 
scrivener forged it.” 

“Well, the record stands, and until ye 
change it, the line stays where it is. You 
think you can make me give up my pas- 
ture land that I’ve worked hard fer to 
add to your miserable acres. But I tell 
ye, ye can’t do it.” 

Choking with rage, old John made a 
furious lunge at Walters with his stick. 
Dick caught it in his hand, snatched it 
from his uncle’s grasp, and broke it over 
his knee. 

“Now, John Ellerson, uncle or no, you 
climb into yer old rattletrap and get out 
‘fore I break yer back. I've allers tried 
to live peaceable toward ye, but it haint 
no use. You try a man sore.” 

Old John knew he would be as a child 
in Walters’ hands, but again he shook his 
knotted fist in Dick’s face and screamed : 
“All right, you ne’er do well. You scum. 
I’ll show ye. To-morrow I'll have law- 
yer Quimby draw my will and disinherit 
ye.” 

A few moments later Lewis Sretlaw, 
from the neighboring farm, came around 
the corner of Walters’ barn. 

“Howdy, neighbor.” 

Walters started. “Hello, Lewis.” 

“Rainy weather, ain’t it?” 

“Yes, and cold. Buts it’s April, so we 
shouldn’t holler, I suppose,’ was Wal- 
ters’ reply. 

“IT come to see if ye’d need a little seed 
corn bime-by.” 

“Well, mebbe so. 


I'll let ye know 
later.” 
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They talked a few minutes longer, and 
Sretlaw turned to go. 

“Oh yes. How’s Miss’ Tuttle?’ 

“Oh, good enough,” Dick answered, 
anxious to be rid of his caller. Miss 
Tuttle was Walters’ “help,’—an old 
woman whom Dick had gotten from the 
poor farm to keep house for him since 
his young wife died during the previous 
autumn. 

“And the sheep? 
along?” 

“So so. But it’s cold weather for 
lambing time. I guess I’ll have to be up 
with ’em all night if it keeps cold.” 

“Well, hope ye have luck,” Sretlaw re- 
plied, and left as silently as he had come. 

Walters continued to stand at the door 
a moment longer. He was inwardly 
vexed at his quarrel with his uncle, and 
wondered if Sretlaw had heard his hot 
words. But Sretlaw’s manner disarmed 
him. If he had heard their voices, he 
would have been sure to chide him about 
it. Thus assured he turned to his chores 
and milking. “I guess I'll peg along even 
if he does will agin’ me,” he muttered. 

Lewis’ Sretlaw, homeward bound, 
stopped and talked a moment with 
George Harrison. 

“Don’t need no seed corn, neighbor >” 

“None as I know on, Lewis.” 

“Well, thought I’d mention it. Jus’ 
been up to Walters’. Him and Hermit 
John jus’ been having a powerful row 
over that line fence o’ theirn on Razor 
Ledge. Heard the old man say he’d 
disinherit Dick if so be he wouldn’t move 
the fence back. They was mighty huffy, 
I tell ye.” 

“Well, I swan. Old John has an ag- 
gravatin’ temper when he gets roused, 
but I never thought him and Dick would 
fall out.” 

That night old John Ellerson was mur- 
dered. It was George Harrison’s seven- 
year old Helen who came screaming back 
with the awful news. Her father had 
sent her up to the hermit’s to ask if he 
would need some ploughing done, for the 
old man was too miserly to feed two 
horses through the winter in order to 
have them to plow the few acres that 
he usually “turned over.” Helen had 
gone to the house none too bravely, for 
Ellerson had a biting tongue for children, 
and knocked timidly at the door. There 
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was no answer, and she knocked again 
a little harder. To her horror the door 
opened slowly, and there on his kitchen 
floor in a pool of blood lay old John E!- 
lerson with his throat cut from ear to 
ear. 

It was 2 muddy miles to Hammond, 
but the sheriff’s livery team made the dis- 
tance so quickly that it was still early in 
the forenoon when the horses drew up at 
Walters’ door. The sheriff in company 
with George Harrison went to the door. 
Miss Tuttle appeared. 

“Morning, ma’am. Is Dick—is Mr. 
Walters in?” asked the sheriff. 

“Why, he’s out to the barn, sir, taking 
care of the lambs.” 

“Oh, well, we'll find him there then. 
Thanks.” 

“Was it something important?” 

“Well, yes. By the way, was Mr. 
Walters in last night?” 

“Why he was up nearly all night look- 
ing after the lambs. It was so rainy and 
cold he was afraid he’d lose some.” 

“Thank you, ma’am,” and the sheriff 
strode off to the barn. 

They found Walters nursing a new 
shaky-legged lamb from a milk bottle. 
Walters looked up. 

“Morning, George. Good morning, 
Mr. Kenzel,” to the sheriff. “You ain’t 
out after back taxes, be ye?” 

“Dick,” said sheriff Kenzel, “You 
quarreled yesterday with your Uncle 
John.” 

Walters started, colored, and arose 
from the floor unsteadily. His hand 
trembled slightly as he placed the bottle 
on a shelf. 

“Why yes, we did have words, sir. 
But I did him no harm.” 

“Ah, I thought so. Walters, it is my 
duty to inform you that you are under 
arrest for the murder of your uncle, 
John Ellerson.” 

“What? Me? 


Murdered, you say? 
You say Uncle John is murdered ?” 


“Aye. Murdered, Walters. 
explain later. Come.” 

Together they passed out through the 
carriage room. As they crossed the 
threshold into the yard, Harrison stopped 
suddenly and picked up a broken staff. 

“This looks like old John’s walking 
stick,” he said slowly. 


You can 
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Walters looked at it like one in a 
dream. “Yes, that is Uncle’s John’s,” he 
said at last. “He was here yesterday and 
we quarreled about the line fence. We 
quarreled and he struck at me with his 
stick. I wrenched it from him and broke 
it over my knee. That’s all I know about 
it, sir.” 

“Yes, but how about the will?” 

“The will?” 

“Yes, old John’s will.” 

“God!” ejaculated Walters, and looked 
away in silence. 

The three men went into the house that 
Walters might get his coat. It had not 
rained for several hours, but the morn- 
ing was cold and damp. As they went 
into the kitchen they saw Dick’s overcoat 
hanging over a chair drying before the 
stove. It was quite evident that Walters 
had indeed been out in the pouring rain 
of the previous night. 

Just then Miss Tuttle came in from 
the sitting room. She stopped in amaze- 
ment at the somber quietness of the three 
men. Walters spoke first. 

“Where was I last night?” he asked in 
a hard, strained voice. 

“You! Why you were out to the barn 
with the sheep,” Miss Tuttle replied in 
wonder at this second query as to his 
whereabouts. 

“Well, I’m under arrest for the mur- 
der of Uncle John Ellerson,” Dick said 
with a short laugh. “And I want you 
to remember where I was.” 

“You! For the murder of John Eller- 
son. Why, Mr. Harrison, Dick was out 
to the barn last night. He came in sev- 
eral times to warm milk for the lambs. 
I heard him, sir. I sleep in the north 
chamber over the kitchen door, and I 
heard him come in several times. Why, 
see here,” and she snatched the overcoat 
from the chair. “See here, and here. 
It’s wool, sir, from off the sheep.” 

“Tt’s not far to John Ellerson’s,” said 
the sheriff grimly. 

It was very still at old John Ellerson’s 
when the coroner pushed open the half- 
shut door. The ghastly figure of the her- 
mit lay motionless on the floor. The 
only sound which broke the stillness was 
the sound of a big blue fly, a survivor of 
the winter, which buzzed about the room 
in a subdued tone. Outside old John’s 
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horse neighed impatiently from the shed 
for his scanty breakfast of oats. 

They covered the body with a sheet 
and inspected the room. Not a finger 
print, not a trace of a stranger’s footstep, 
not a weapon in the bushes in the yard, 
nothing to vindicate the murderer. Sud- 
denly, however, the coroner stooped by 
the body and picked up a clotted lump. 
It resolved itself into a button, a large 
black button. This the coroner put in his 
pocket. 

At the jail a few hours later the coro- 
ner presented this button to the sheriff. 
Together they went to Walters’ cell. 

“I see there’s a button gone from off 
your coat, Walters,” said the sheriff. 

“Yes, I lost one off several days ago. I 
told Miss Tuttle to sew on another yes- 
terday.” 

“See if this one matches.” 

“Yes, where did you find it?” 

“By the body of old John Ellerson,” 
was the sheriff’s reply. 

“Good God!” was all that Walters 
could say. 

That afternoon Frank Bishop was 
busy on his first murder case. In com- 
pany with the deputy sheriff he drove 
to Ellerson’s to view the scene of the 
crime. As they were about to complete 
their examination of the premises, their 
horse broke loose and started away in 
search of grass. The deputy ran after 
him and caught the animal after a short 
chase. Bishop came down across the 
yard, and mounted the stone wall to join 
the team on the other side. As he 
clambered over the top he noticed one of 
the stones in the wall that was slightly 
crushed as if pounded by another stone, 
and ground into the rock were several 
pieces of short grey thread. So unusual 
did it seem, and his mind being alert for 
any possible clue to the murder, that he 
picked up the few threads and placed 
them in an envelop. When he returned 
to the office he looked at them again 
closely, but could not guess their import 
if any they had, and put the envelop 
containing them in a pigeon hole in his 
desk. 


At the hearing the evidence seemed 


complete. There was the testimony of 
Lewis Sretlaw that he had heard Wal- 
ters and the murdered man in a violent 





1006 


quarrel; that Ellerson had threatened to 
go to town the next day and draw a 
will disinheriting Dick ; that he had heard 
all this plainly as he had stood around 
the corner before intruding on the scene. 
Even the quarrel was admitted by Wal- 
ters. There was the broken walking 
stick, which Harrison and others identi- 
fied as belonging to old John, and lastly 
there was the damning black button. 
Walters’ defense was pitiably weak. He 
testified that he had been out to the barn 
all night; that the traces of wool on his 
coat showed this to be true. Miss Tuttle 
was equally positive concerning her em- 
ployer’s whereabouts, but admitted, upon 
being questioned by Bishop, that it might 
have been two hours at one time before 
Walters returned to the house. The ac- 
cused man swore that he had lost off the 
button several days before the murder, 
and called on Miss Tuttle to bear witness 
that he had asked her to sew on another 
only the day previous. She remembered 


a request to sew on some button, but 
could not state that it was a button for 
his overcoat, and in fact was not certain 
that a button had been missing from his 


overcoat at all. 

The hearing over, Walters was bound 
over to the grand jury at the May term. 

It was some weeks later when the little 
county seat had quieted down from the 
excitement of the murder that Lewis 
Sretlaw walked into Bishop’s office. 
They rehearsed the details of the quarrel 
again, Sretlaw going over the whole sit- 
uation minutely. 

“T never thought it of Walters,” said 
Sretlaw at last. 

“Yes. It is a strange case. And the 
funny part is that Walters doesn’t strike 
me as being a guilty man. But his story 
is mighty thin.” 

“He'll never get away with it before a 
Fulton county jury,” said Sretlaw. “By 
the way, Bishop,’—there was the least 
trace of anxiety in his voice,—“How is 
it? Will Walters take as old John’s 
heir if the jury brings in a verdict of 
guilty ?” 

“*No conviction shall work corruption 
of blood, nor forfeiture of estate.’ That 
is the provision of our state Constitution. 
And the fact that he didn’t want him as 
his heir, though proved by forty wit- 
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nesses, would avail him nothing as long 
as he died before his will was drawn. 
Yes, I guess Walters would take as old 
John’s heir, well enough.” 

“Well, I had heard that. But it seems 
mighty poor law, don’t it, that a man 
could profit from his own crime?” 

“Yes, it is a strange case, but is one 
that doesn’t often arise.” 

“That’s so. That’s so. There’s an- 
other thing I’d like to ask you about. 
I see by the Banner ’tother day that 
they was going to put a bill in the legis- 
lature to “bolish the death penalty. Did 
you see that?” 

“Yes, I saw that, but there isn’t a 
chance for it to go through. The same 
bill was up two years ago and was killed 
by a three to one vote. Walters will hang 
all right if the jury finds against him.” 

“Well, thank ye. If there is anything 
I kin do for ye at any time, let me know. 
I’m sorry I’m mixed up in this here mess, 
but a freeman must do his duty,” and 
with these words the chief witness for 
the state left the room. 

After he had gone, Bishop pondered 
over the case once more. It seemed very 
plain to him, and he was sure of a con- 
viction. Of course it was one of cir- 
cumstantial evidence, but he reflected on 
a statement of his old professor to the 
effect that men and women may lie, but 
circumstances and lifeless things speak 
truth. There was the motive, the oppor- 
tunity and the corpus delicti. The state 
hardly needed the black button from 
Walters’ overcoat. Of course there was 
the one doubt of suicide. No doubt the 
defense would stress that point vigorous- 
ly. But where was the instrument of 
death, and why would Hermit John make 
Walters his heir by his own hand when 
he had wished to disinherit him? Those 
questions the defense could never an- 
swer. There was no escape from a con- 
viction. Even Walters’ attorney had 
practically admitted this only the other 
day. 

Everyone had talked the case over, and 
Sretlaw was not the first to ask if Wal- 
ters would take as Ellerson’s heir. But 
who was Walters’ heir? No one knew. 
He had moved from New England, peo- 
ple said, years before with his uncle. 
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But his wife had died without leaving any 
children, and no one knew where any 
other relatives he might have could be 
found. 

The next day, however, Bishop thought 
of something more he wanted to ask Sret- 
law, and drove up to his farm. He 
found Sretlaw at home, and was ushered 
into the house with cordial hospitality. 

“By the way, Mr. Sretlaw, how can 
you be sure how old John’s stick was 
broken ?” 

“Well, you see, Mr. Bishop, I kept be- 
hind the corner until I heard the stick 
break, and then looked around for a sec- 
ond and saw the stick in Walters’ hand. 
He had just broken it over his knee.” 

“T see. I wasn’t quite clear about that. 
The grand jury is called for Monday, and 
you'll have to be there. If they return 
an indictment, as they will of course, the 
case will probably go to trial within the 
week, as his attorney is all ready with 
what little defense he’s got.” 

“Yes, I guess Dick will have to hang 
all right. It’s like the Bible. “The path 
of the ungodly shall perish,’ ”’ said Sret- 
law. 

“*The way of the ungodly shall perish,’ 
you mean, don’t you?” 

“No; path is the word. I know what 
the good Book says. See, I'll show you,” 
and he reached for the Bible on the shelf. 
“It’s in the Psalms.” 

A slip of yellow paper fluttered from 
the book in Sretlaw’s hands to the floor. 
Bishop picked it up, glancing at it almost 
involuntarily. It read: 

“Lewis Sretlaw—12.31 
“Heist Prob. Co.” 

He laid the paper on the table. 

“Well, I swear you’re right. ‘The way 
of the ungodly shall perish.’ You're a 
better man than I thought you were.” 

Returning to his office, Bishop won- 
dered what company Sretlaw was inter- 
ested in, and what had happened on the 
last day of some year of such import- 
ance that he kept the memorandum in his 
Bible. It must have been years ago, for 
the paper was yellow with age. In a 
curious mood he stopped at the bank, and 
asked for Bradstreet’s Index, and ran 
over the H’s. There was a “Heist 
Brothers’ Company,” but nothing to cor- 
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respond exactly with the words of the 
slip he had seen. He gave the query up. 

“Well, it’s no concern of mine,” he 
said to himself. 

That night he pondered over the case 
again at his room at his boarding house. 
At last he sighed, “I’m sorry for Wal- 
ters, but it is like the good Book says, 
‘The way of the ungodly shall perish.’ ” 
He took down his chess board to play 
a game over to relieve his mind. His 
landlady’s little five-year old girl came 
in. 
“Hello, Margie,” he said. 

“Hello, Mr. Bishop, What you play- 
ing?” 

“Chess, Margie.” 

The little girl came up to the board. 

“What’s this?” she said, picking up a 
piece. 

“Why, that’s a pawn. And this we 
call a knight. And this is a castle. Some 
people call it a rook, because it repre- 
sents a war chariot which the Persians 
called roka. You see how names change. 
Margie.” 

Margie was called to bed, and Bishop 
sat thinking of his murder case again. 
Of a sudden an idea flashed through his 
mind. He put on his hat and went down 
to the telegraph office. 

“Let me see your town and county in- 
dex.” 

A moment later he was writing out a 
telegram to the clerk of the probate court, 
Heist county, New Hampshire. 


Examine probate records, volume 12, page 
31, and wire my expense. 
Frank R. Bishop, 
Prosecuting Attorney. 


It was a leap in the dark, but Bishop 
returned to his room with hot cheeks and 
nervous hands. He was beginning to see 
things more clearly now. “No conviction 
shall work corruption of blood nor for- 
feiture of estate.” 

It was noon the next day when the 


messenger came to his office. 
gram read— 


The tele- 


Bishop, Prosecutor, 
Hammond, N. Y. 
Petition change name “Henry Walters” to 
“Lewis Sretlaw.” Hearing, judgment for pe- 


titioner. 
Clark, Clerk of Court. 
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Another wire now followed the first: 


Clark, Clerk of Court, 
Heist County, N. H. 
Search birth record for father of Henry 
Walters and other children. 
Bishop, Prosecutor. 


He stood for a moment at the tele- 
graph desk. With a curious fancy he 
spelled the word “Walters” backward. 
He drew a long breath when he noted the 
result. 

On his return to the office he called 
up Jem Smith, the second-hand clothes 
dealer of the village, and asked him to 
come to the office. Smith soon put in 
his appearance. 

“Smith, I want you to hitch up this aft- 
ernoon and go out buying old clothes. 
Go to Lewis Sretlaw’s, and when you get 
there, buy everything he’s got, no matter 
what you have to pay. Then bring them 
to me to-night in a bag. Keep this mum. 
And keep this too,” and he handed the 
old peddler a bill. 

“Yessah, Mr. Bishop. I buy him out.” 

At 8 o’clock that night Jem Smith re- 
turned with a bursting bag of old clothes. 

“I got everything he had. He even 
robbed the scarecrows. I gave him 5 
cents a pound.” 

“Thank you, Jem. Here, take this. 
Remember this is between you and me. 
And by the way, will you be at the trial 
to-morrow ?” 

“Yessah. Trust me for that. Thank 
‘ee, sir. Good night, sir.” 

Bishop locked the door and emptied the 
bag out on the floor. He looked fever- 
ishly through the heap. At last he found 
a pair of worn-out grey trousers with a 
large hole at the knee. He plucked loose 
two or three threads, and hastened to the 
desk, where he examined them under a 
microscope. He then took an envelop 
from his desk and examined some other 
threads which he took from within. Aft- 
er a long look through the glass, he said 
in a whisper to himself, “There’s only 
one thing more.” 

Next morning the farmers began to 
come in early and assemble at the court- 
house, for this was the day when Dick 
Walters was to go to trial for his life on 
the charge of murdering John Ellerson 
for his inheritance. 


Bishop was in a fever of subdued ex- 
citement. He called again and again at 
the telegraph office for an answer to his 
message of the day before. But none 
had come. 

It was 9 o’clock when the sheriff con- 
vened court in the crowded court room. 
“Hear ye. Hear ye. Hear ye. All those 
having business before the Honorable 
Fulton county court, attend and draw 
near, for you shall be heard.” 

“The next case,” said the judge, “is 
State versus Walters. Is the State 
ready ?” 

“May it please the court,” said Bishop, 
“the State expects additional evidence, 
and moves for a postponement until to- 
morrow morning.” 

There was a breath of astonishment at 
his words. What more evidence did he 
need? Was he such a tyro that he needed 
still more evidence to convict Walters? 
Sretlaw glanced uneasily around him. It 
was evident to all that he did not enjoy 
the attention that was being paid to him 
as chief witness for the State. 

“The defendant is entitled to a speedy 
trial, Mr. Bishop,” said the judge. “And 
you have had many weeks for prepara- 
tion. I do not feel that I should grant 
your motion. Mr. Sheriff, you may call 
the jury.” 

During the examination of the venire- 
men the crowd strained hushed and still 
for every word. There was sorrow on 
many faces, for Dick Walters had many 
friends. Walters himself sat with a look 
of blank despair. Sretlaw beat his fin- 
gers nervously on the arm of his chair. 
A flush heightened the color on his sun- 
burned face. 

At length the examination was com- 
pleted, and the twelve men arose to be 
sworn. Their sober faces showed that 
they meant what they said, that they 
could well and truly weigh the evidence 
and a true verdict render according to 
law. None had expressed his prejudice 
against capital punishment. 

Little Helen Harrison was the first wit- 
ness for the State. Her story was quick- 
ly told, her childish voice sounding high 
and shrill throughout the chamber. A 
sigh swept over the crowd as she left 
the stand. The first link of the chain of 
evidence was now forged. 
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A messenger boy pressed through the 
throng at the door. Bishop opened the 
telegram slowly. His fingers shook. 

“Your Honor,” he said, “May the State 
have a recess for a few moments?” 

As the jurymen filed out, Bishop 
stepped up to the chief witness for the 
State. “Mr. Sretlaw,” he said, “You will 
be wanted next on the stand. Step into 
the sheriff’s room a moment, please.” 

Sretlaw came in with a nervous man- 
ner. 

“The little girl made a good witness,” 
he said. 

“Sretlaw,” said Bishop, “Why didn’t 
you tell me you were Walters’ brother?” 

Sretlaw jumped from his chair. 

“His brother? Damn you. What do 
you mean?” 

For answer Bishop handed him the 
telegram he had just received. Sretlaw 
read : 


Frank R. Bishop, 
Hammond, N. Y. 

Henry Walters born March 16, 1871, to Ezra 
and Mary Banning Walters. Richard Walters 
born August 3, 1865. No other children. 

Clark, 
Clerk, Heist County. 


“But, Mr. Bishop, there is some mis- 
take. My name isn’t Walters.”. 

Bishop smiled and handed him the first 
message from the clerk of Heist county. 

“Mr. Sheriff, ring for the bailiff. A 
moment later the bailiff appeared. 

“Mr. Bailiff, bring in my bag on the 
counsel table and ask Jem Smith to come 
in.” 

The bag being brought, Bishop took 
out an envelop and a pair of grey trou- 
sers. 


“Sretlaw, you sold these trousers to 
Jem Smith yesterday ?” 


Note.—The legal proposition that murder 
does not work “corruption of blood,” or as 
in the supposed case, that it does not break 
the line of descent from the victim to the 
heirs of the murderer, is supported by Eller- 
son v. Westcott, 148 N. Y. 149, 42 N. E. 540; 
Shellenberger v. Ransom, 41 Neb. 631, 59 N. 
W. 935, 25 L.R.A. 564; Owens v. Owens, 100 
N. C. 240, 6 S. E. 794; Carpenter’s Estate, 170 
Pa. 203, 50 Am. St. Rep. 765, 32 Atl. 637, 29 
L.R.A. 145; Wall v. Pfanschmidt, 265 Ill. 180, 
106 N. E. 785, L.R.A.1915—. The case of 
Riggs v. Palmer, 115 N. Y. 506, 12 Am. St. 
Rep. 819, 22 N. E. 188, 5 L.R.A. 340, contra, 


is apparently overruled by the later New York 
decision. 
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Sretlaw glanced at Smith. 
“Yes, sir, I did.” ® 
“And the hole in this knee is where a 

blood stain was which you pounded out 

on the stone wall the night you killed 
your uncle, John Ellerson.” 

At this Sretlaw sank into his chair, 
trembling. His face was white as ashes. 
The tan on his cheeks had vanished in 
an instant. After a few moments he 
controlled his voice and spoke. 

“Mr. Prosecutor, I give it up. How 
you did it I don’t know, but I’m glad you 
did. It’s the first easy breath I’ve drawed 
since that awful night. When I saw Dick 
rip that button off his coat down to the 
grocery, it put me off my balance. And 
then when I heard them quarreling, I saw 
my chance. You see I was the younger 
brother, and somehow things didn’t go 
right when I was a boy. I got mad at 
Dick because I thought father favored 
him, ’stead of me. I run off when I was 
fourteen—where it don’t matter. I was 
gone twelve years. I never wrote, and 
when I drifted back I found my folks 
had died, and Dick and Uncle John had 
moved out here to York State. Some- 
thing told me to change my name and 
keep a record of it, and then I followed 
Dick out here. He never recognized me. 
When I saw him, the old hatred burned 
up like fire. But I never let him know. 
He prospered ; everything went agin’ me. 
And old John’s squeezin’ ways got me 
‘most crazy at times. Many a night I’ve 
watched him through the window, look- 
ing at his bonds and mortgages, until I 
could have killed him for his gold on the 
spot, only I wanted it all, as his heir. 
And so Dick had to be got rid of, too. 
I’m glad, sir. You’ve saved Dick’s life. 
Dick was always good to me. Tell him, 
sir.” 

A moment later Bishop, public prose- 
cutor, entered the room. Behind him 
was the chief witness for the State and 
the sheriff. 

“May it please the court,” said Bishop, 
“on the ground of newly discovered 
evidence, the State moves to dismiss the 
case of People of New York versus Wal- 
ters. There is a new defendant, your 
Honor, who pleads guilty.” 
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Law School Clinic 


THE college trained young lawyer is 
now in the spotlight of educational 


controversy. It is admitted that a course 
in a school of law is indispensable, but 
it is also agreed that young men fresh 
from law classes lack something of im- 
portance which those who were gradu- 
ated in the old days directly from a law- 
yer’s office possessed. The educators are 
not very explicit in naming the “lacking 
qualities.” Perhaps the student spends 


sharpe the conquering. 


—Chaucer. 


too much time with his books and not 
enough in the court room. One facetious 
critic thinks the law schools ought to put 
in a course on Starvation, original re- 
search work to be required the first five 
years after graduation. As a substitute 
for this graduate work in Starvation, 
Chancellor Elmer Ellsworth Brown, of 
New York University, and some of his 
university associates, suggest a solution 
of the difficulty through statutory pro- 
visions under which law school graduates, 
fresh from their studies, might practice 
in certain courts under supervision anal- 
ogous to that to which the hospital in- 
terne is subjected. It has even been sug- 
gested that a special court might be con- 
stituted for the purpose, in which such 
supervised practice might, in certain 
classes of cases, be provided gratuitously 
for clients who are unable to pay. Hu- 
manity has managed to struggle along 
with the medical interne. Why not give 
the young lawyer his chance at hospital 
practice ? 

Apropos to this suggestion it is re- 
ported that senior students in the Law 
School of the University of Minnesota 
are detailed to serve the free legal aid 
bureau of the Minneapolis Associated 
Charities, and in this practical laboratory 
the future lawyers get their first real 
hard knocks in their profession. 

The young men take complete charge 
of the cases assigned to them, up to the 
point of appearing in court, where they 
are represented by a lawyer who is an 
instructor in the school. One of the 
students had a divorce case the first day 
he reported for work at the legal bu- 
reau. He located the woman in a squalid 
little shack in the outskirts of the city, 
left without food or money by her hus- 
band, a shiftless drunkard. When the 
case was called for trial the collegian was 
sent out after his client. 

Another senior working on a loan 
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shark case chased his man from one end 
of the town to the other in an attempt 
to serve papers on him. Neighbors final- 
ly told the student where the pawnbrok- 
er was living, and he procured an outfit 
of old clothes, smashed derby hat, and a 
bundle of rags and called at the house. 
The broker took him for a possible victim 
and was easily led into identifying him- 
self. The student then served his papers 
and hurried back to the campus to tell 
his classmates of the ruse. 


Legal Museum of Horrors 


SOME neglected fields in legal educa- 
tion were pointed out by Mr. Charles 
A. Boston, of the New York Bar, in 
his admirable address before the sec- 
tion of Legal Education at the last meet- 
ing of the American Bar Association. 
He clearly points out the way by which 
the profession may escape from its great- 
est popular reproach,—legal technicali- 
ties. He said in part: 

“In Germany it is said that one man 
interested in the progress of art has es- 
tablished a museum of horrors, so as to 
bring into ridicule and contempt certain 
examples of pseudo-art that are but a 
parody upon true art. 

“Why should there not similarly be 
a systematic effort to hold up to law stu- 
dents the provisions of their law which 
work results that are a parody upon jus- 
tice? 

“Some of the acutest minds of all hu- 
man history busied themselves during the 
Middle Ages with the most abstruse prob- 
lems predicated upon assumed premises 
in respect to the action and nature of the 
creatures of God; it was accounted to 
them for learning, and their disputations 
took place in the presence of royal courts, 
where their majestices awarded the prize 
to those disputants deemed successful in 
the form of argument. But it all led 
nowhere and really solved no problems 
whatsoever, until Roger Bacon, in the 
face of monastic opposition and severe 
penalties for breaches of conventional 
monastic discipline, let in the ray of true 
intellectual light, based upon really sci- 
entific methods of investigation. 

“We, too, it seems to me, should do 
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our utmost under existing conditions, to 
discourage worship of intellectual trick- 
ery, while teaching, if we must, fresh gen- 
erations of ardent students the antiquated 
and useless paraphernalia of the law, by 
holding up at the same time such propo- 
sitions and doctrines for their intellectual 
and moral scorn to the end that they shall 
be abandoned as practically unfair, and 
standing in the way of actual broad-gauge 
civilization. 

“Well do I remember with what care 
we in Maryland were taught the rule in 
Shelley’s Case, as though it were the per- 
fection of justice because it was the law; 
but this was more than half a century 
after some jurists in New York had suc- 
ceeded in getting the legislature to ab- 
rogate it there. 

“Within the past three months I have 
been confronted with the claim in New 
Jersey that a deed to trustees, fully de- 
fining their trust in terms reasonably suf- 
ficient to indicate the intent to make a 
complete conveyance of the grantor’s 
entire title (which was a fee simple), 
but omitting words of inheritance, does 
not convey a fee simple, though such a 
logical necessity, but practical absurdity, 
has been cured by statute in almost 
every state in the Union. 

“I would have it impressed upon the 
law student all during his course that we 
are no Pythagorean brotherhood preserv- 
ing the mysteries received from a distant 
past, but that as public servants it is our 
individual and professional right, and 
our duty as citizens, to remedy essential 
wrong in the administration of justice, 
and to see to it that no obvious wrong of 
this nature shall survive our day, or be 
perpetuated through our efforts. 

“Indeed, I do not know that it is futile 
to hope that the time is not too far 
distant when all existing law will be 
measured and criticized by its efficiency 
to accomplish essential justice, rather 
than by its logical consistency with his- 
torical forms and concepts. 

“If the law has its horrors let them be 
rightfully placed in its museum of enor- 
mities, and let the student be taught that 
we are suffering under them, but not 
patiently. 

“Some will say, however, that though 
this is good generalization, it is imprac- 





1012 


ticable, and our students must be sys- 
tematically taught what the law is, while 
if you teach what it ought to be there will 
be no agreement and the effort will be 
waste. I recognize this difficulty. But 
I say that when we are forced to point 
out to them as the law, some trap or some 
pitfall, we should then and there evoke 
the spirit of their contempt, so that they 
may not pride themselves upon their abil- 
ity to utilize that danger spot for the 
unwary, but rather that while avoiding 
it themselves, they may scorn, so far as 
possible and consistent with the true in- 
terests of their clients, to resort to such 
traps and pitfalls against their adversa- 
ries, and that they may further strive to 
eliminate them from the law, so that even 
the duty to a client may not require their 
utilization. 

“More attention, it seems to me, might 
be paid to the study of general jurispru- 
dence, so that the student will not lose 
his sense of perspective, or his appre- 
ciation of the fact that law is but a means 
to an end; and that the community as 
well as the individual client has an in- 
terest in the achievement of the end. . . . 

“In short, what I advocate is that in 
all legal education there should be a per- 
vading atmosphere of true justice and of 
the true objects of law and litigation in 
order that the student may never lose 
sight of the real public interest. If that 
were the case, I am sure that the profes- 
sion would grow in public esteem. It has 
a peculiar opportunity as a profession of 
public service, and it seems to me this 
possibility should be emphasized to the 
student.” 


Should Only Collegians Be 
Lawyers ? 


The question whether a college educa- 
tion should be made a prerequisite for 
admission to a Law School has been 
discussed in a recent article by Mr. Har- 
rison Hitchler, of Carlisle, Pennsylvania. 
He believes that there is but little dif- 
ference between the general averages 
attained in American Law Schools by 
college graduates and high school gradu- 
ates. He urges that the beneficialness 
of a college education is not universally 
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conceded ; that sufficient training to carry 
on the work required in Law Schools 
may be acquired outside of colleges ; that 
a college graduation requirement does 
not create a uniform standard, or stand 
for definite attainments; that such a rule 
would exclude three fourths of the stu- 
dents in the Law Schools; that it would 
unduly postpone the student’s entrance 
upon a career of actual service to the 
world, would increase the cost of admin- 
istering the law, and tend to introduce 
a caste system of the worst sort. 

Among a number of emment lawyers 
and judges who were not college gradu- 
ates, Mr. Hitchler refers to the fol- 
lowing : 

“Chief Justice Marshall, speaking of 
a certain American lawyer, said that he 
was the greatest man he had ever seen 
in a court of justice. Justice Story at- 
tributed to the same lawyer ‘a great 
superiority over every man whom he had 
known.’ Chief Justice Taney, speaking 
of the same lawyer, said, ‘I have heard 
almost all of the great advocates of the 
United States, both of the past and pres- 
ent generation, but I have seen none 
equal to him.’ The name of this lawyer 
was William Pinkney. Pinkney was not 
a college graduate. 

“Charles O’Connor, of New York, re- 
ceived almost no education, as the word 
is understood to-day. The whole time 
spent by him at school was incredibly 
short,—certainly not more than six 
months altogether. Furthermore at the 
time of his admission to the bar the pro- 
fession of law was aristocratic, and ‘a 
line was drawn between those who had 
had a college education and those who 
had not.’ In spite of these facts and of 
the prejudice which existed against him 
as the son of an Irish immigrant, by 
earnestness and diligence, he early be- 
came one of the leaders, and later the 
acknowledged leader of the New York 
bar, and continued in that position for 
almost forty years. O’Connor’s great- 
ness as a lawyer is attested by those who 
are themselves regarded as great lawyers. 
His contemporaries, men who were op- 
posed to him in litigation, who were ac- 
quainted with his skill as a draughtsman 
and pleader, and with his ability in ar- 
gument, have testified to his greatness. 
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William M. Evarts said that O’Connor 
was, in his judgment, ‘the most accom- 
plished, in the learning of our profes- 
sion, of our bar,’ and that ‘he was en- 
titled to pre-eminence in this province 
of learning among his contemporaries in 
this country, and among the most 
learned lawyers of any country under 
our system of jurisprudence.’ James 
C. Carter said that ‘he was, all things 
considered, the profoundest and _best- 
equipped lawyer that has ever appeared 
at this (the New York) bar,’ and that 
‘he would not suffer in a comparison 
with the great lawyers of any nation or 
any time.’ 

“The fame which Lincoln acquired 
as President is apt to cause us to forget 
that he won distinction as a lawyer. 
Justice David Davis of the Supreme 
Court of the United States once said, 
‘In all the elements that constitute a 
great lawyer he had few equals.’ Lin- 
coln said of himself that he had never 
attended school more than six months 
in his life, and certified in the Congres- 
sional Directory that his education had 
been defective. 

“Mercer Beasley served as chief jus- 
tice of New Jersey for thirty-three years, 
and is generally considered to have been 
New Jersey’s greatest judge.- Though 
his father had been provost of the Uni- 
versity of Pennsylvania, Beasley, who 
entered Princeton, left college before 
graduation. During his career upon the 
bench his fame extended beyond the 
borders of the state. His complete 
knowledge of the law was a marvel to 
all who came in contact with him, and 
his opinions were famous for their learn- 
ing and strength in jurisdictions where 
he was personally unknown. 

“Few treaties upon legal topics have 
achieved a more immediate and lasting 
success than Benjamin on Sales. It be- 
came a classic on both sides of the At- 
lantic, and deservedly takes high rank 
among great juridical productions. The 
writer of the book, Judah P. Benjamin, 
who became famous as a leader of the 
bar in both England and the United 
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States, left college at the beginning of 
his sophomore year and there was a 
rumor to the effect that he had been ex- 
pelled. The esteem in which he was 
held by his contemporaries at the bar is 
shown by the fact that upon his retire- 
ment in 1883 a great banquet attended 
by all the leading lawyers of England 
was held in his honor at which Sir Henry 
James, the Attorney General, in propos- 
ing the health of Benjamin, said, “Who 
is the man save this one of whom it 
can be said that he held conspicuous 
leadership at the bar of two countries.’ 

“Thomas McIntire Cooley, ‘made for 
himself a name and place in our juris- 
prudence that entitles him to be ranked 
with the most distinguished jurists of 
his time.’ ‘Probably no judge upon a 
state supreme court left a record, that, 
all things considered, is superior to his.’ 
Certainly as a lawyer, writer, and teacher 
he had few equals. He never attended 
college, yet in the words of one of his 
colleagues upon the law faculty of the 
University of Michigan, ‘somehow he 
attained a better education than nine 
tenths of the college graduates. He 
learned from reading and the great 
school of life, where most of us get the 
discipline which is most useful.’ And as 
said by a late dean of the same school, 
‘it may have been fortunate for him and 
the world that necessity made him his 
own instructor.’ 

“These instances sufficiently demon- 
strate that it is possible for one without 
a college education to achieve success 
and render distinguished public service.” 

Perhaps no better conclusion can be 
arrived at than that reached by the New 
York Board of Law Examiners a few 
years since, when it announced: “The 
proposition to exclude from the bar all 
the bright and ambitious young men 
whose environment will not permit them 
to get beyond high school or to go to 
college may be idealistic; but, if it is, it 
is also impracticable. A high-school 
education is practically sufficient and 
sufficiently prohibitory.” 
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The Public Defender 


Editor Cas—E AND CoMMENT: 

I read with great interest the letter of Mr. 
Albert B. Reagan in your March issue rela- 
tive to “the Public Defender.” Every lawyer 
should have read that letter, for “the public 
defender” idea should appeal to every practi- 
tioner. 

My conception of the obligations of mem- 
bers of the bar is to see that justice is admin- 
istered to the rich and poor alike; that the 
poor man, be he white or black, have his 
case properly presented to a jury of his peers. 
My experience has not been as varied as has 
that of Mr. Reagan, for I have only been 
engaged in the practice for three years; but 
for the past ten years I have been more or less 
connected with the courts, and in that time I 
have seen many men sentenced to prison terms 
who did not receive the same attention as 
other men in the same positions, and under 
the same charge as they, because they were not 
properly represented, or, I should say, prop- 
erly advised. Not many months ago I saw a 
man standing before a bar of justice, and I 
heard him tell the judge that he wanted 
to plead guilty, although he says, “I am 
guilty of nothing, but I haven’t the money to 
pay a lawyer to look after this case for me, 
and I think I can manage to pay my fine.” It 
was only a misdemeanor case, but that man 
paid a fine for an offense he never committed, 
and must hand down, as a heritage to his chil- 
dren, a name tainted to that degree. He must 
ever remain to be pointed out by his fellow 
men as one who has been convicted of a crime. 
Again, I see many negroes tried who have no 
money with which to employ counsel, and who 
must, if counsel is appointed them, fight their 
case half-heartedly. If you will pardon a 
personal reference I would mention an ap- 
pointed case I once had. The man was a 
negro and charged with forgery. He was 


convicted by a jury and given three years in 
the state prison. I appealed his case to the 
supreme court, where it was reversed and 
sent back to the lower court for a new trial. 
The supreme court reversed this case on the 
facts, and when the case was again called on 
the docket of the lower court a verdict of 
“not guilty” was entered. Another case was 
that of a white man. I was appointed to 
defend him and had to be ready for trial that 
day. He was charged with carrying a pistol. 
I went into trial, and on the stand tried to 
get the defendant to tell the kind of a pistol 
he had. He said he didn’t know what kind 
it was. He was found guilty, and because of 
his age, being eighty-seven years old, was let 
off with a fine of $50, and compelled to pay 
the costs. A few days afterwards he told me 
that the pistol he had carried was a “Navy 
Six.” The proof had shown that he carried 
the pistol in his open hand, and under the 
laws of this state it is not a violation of the 
statute to carry openly and in the hand a 
Navy Six. Had I had time to prepare his 
case he would have been acquitted, but I had 
to go into trial the day his case was called 
and could not properly do so. These and 
many other causes incline me to the idea of 
a “public defender.” In this state an appointed 
lawyer receives no fee for services rendered to 
the client whom he is appointed to represent. 

“The public defender” would lessen the 
work of the guards at our state prisons; he 
would save money for the state in bills of 
costs; he would be a godsend to the needy 
and oppressed, and above all he would give 
the poor and downtrodden an equal show with 
the wealthy in procuring an even break and 
an even fight before a jury. 

In my humble judgment, this matter should 
be taken up by the state bars of our different 
states, and the public defender move agitated 
until it becomes a reality. 

W. W. Herron. 


Trenton, Tenn. 
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Legal Education and Democracy 


Editor Cas—E AND CoMMENT: 

It was my privilege to attend the final meet- 
ing of the section on Legal Education of the 
American Bar Association, at the convention 
of that association in Washington last fall,—I 
say privilege, because, being a woman attorney 
and law-school teacher, it was not my right. 
I was impressed with the earnestness and abil- 
ity of many of the prominent legal educators 
who participated in the discussions; I was also 
impressed with the fallacy of a proposition 
which appeared to be widely recommended, and 
with the futility of a prejudice which, in the 
guise of a scholarly conservatism, was freely, 
and in some instances, contemptuously ex- 
pressed. By the fallacious proposition | refer 
to the suggestion, embodied tentatively in a 
proposed resolution of the section, that no 
person be allowed to participate in an exami- 
nation for admission to the bar unless he or 
she shall have had, in addition to the three 
years of study in a law school or lawyer’s 
office ordinarily prescribed, one year of actual 
experience in a lawyer’s office. The most co- 
gent reasons advanced in support of this prop- 
osition were that the bar is overcrowded with 
lawyers of indifferent ability, who are the 
cause of inestimable injury to their clients and 
of vexatious delays in the operation of the 
machinery of the courts. One distinguished 
speaker went so far as to attribute a clogging 
of the wheels of justice in the state of New 
York to the faulty procedural tactics of the 
ignorant practitioner of law. 

Passing to the consideration of the prejudice 
to which I have previously alluded, and which 
one could not but perceive as rooted deeply 
in many minds, it was most frequently evi- 
denced by references so contemptuous as to 
be jesting to the night law schools. One 
young gentleman, in the course of a speech 
humorously condemnatory of the night law 
school, admitted quite seriously that he him- 
self was a graduate of a night law school, 
but added that he considered his success in 
the practice of the law to have been attained 
despite that fact, not because of it. 

he night law school is an institution which 
meets a long-felt want and a crying need 
of our great cities. There are persons—too 
many—to whom the daily earning of bread 
and butter is a necessity. They cannot al- 
low themselves, and perhaps others dependent 
on them, to starve. And yet they feel the 
inner urge and stimulus of the impulse toward 
legal study which is as much a mental gift 
as that for poetry, art, literature, or science. 
Must they suffer mental starvation because 
we think it unseemly that a law student do 
anything else than study law? 

We like to think of Lincoln snatching his 
legal education in odd rare moments by the 
log fire in his mother’s cabin; it thrills us 
with pride in the sturdy Americanism which 
conquers obstacles; must we then prohibit and 
penalize these laudable ambitions merely be- 
cause they occur contemporaneously? 

To take one city as an illustration, Wash- 


ington is filled with workers in the various 
departments of the Federal government, many 
of whom are intelligent, ambitious young peo- 
ple to whom a legal education mzans a great 
deal. They throng the night law schools of 
the city; have heard it said on excellent 
authority that their work is superior to that 
of students all of whose time is their own 
(and, indeed, this is the ordinary experience 
in a world where it is a truism that the busy 
man has much more time to take on addi- 
tional work than the idle one). To abolish 
the night law school, either directly or by 
the addition to the requirements for admis- 
sion to the bar of a clause requiring a year 
of work exclusively in the office of a lawyer, 
would be a wrong for which we, as a pro- 
fession, would find it difficult to compensate 
them. What is true of the city of Washing- 
ton is true to a greater or less degree of all 
large cities, from the very nature of their 
populations. 

But I have no fear that the night law school 
will be abolished, or that a year of work in a 
law office will be superimposed upon the 
present requirement of three years of study 
in a law school or the office of an attorney 
prior to taking an examination for admission 
to the bar. The night law schools, like other 
night schools, are growing in number and in 
efficiency; and the requirement of the extra 
year of preparation will, I am convinced, in 
no state meet with general approval. 

The profession and practice of the law is 
near to the hearts and minds of a free people, 
who intend to make their own laws; they will 
not tolerate special interests in things of the 
mind. They will cheerfully subscribe to the 
most stringent mental qualifications for the 
profession; but such qualifications, with that 
of morality, must be the sole test of fitness. 
No artificial restrictions debarring the public 
from the right to construe and apply the laws 
it makes will be permitted. 

The tendency of education in this country 
is toward freedom of opportunity combined 
with strict requirements as to results; and 
this, I think, is in line with the spirit of 
democracy. 

FLorENCE ETHERIDGE. 
Washington, D. C. 


Self-Respect 


Editor Case AND CoMMENT: 

To the young attorney starting out in the 
practice, two roads are open. He may follow 
the rigid rules of professional conduct pre- 
scribed by law and by his own conscience, thus 
fulfilling the highest conceptions of the duties 
of an attorney; or he may pursue the devious 
course of the “sharper,” violating all principles 
of professional duty and private morality, 
salving his conscience with the money which 
buys his self-degradation. 

He who follows the latter course will prob- 
ably, at least on the start, make more money 
than he who holds the higher ideals. Old 
saws and modern instances to the contrary 
notwithstanding, the general rule is that, from 
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a financial standpoint, a lawyer’s honesty is 
not always the best policy. How many cases 
of colossal importance are won, that would 
have been lost but for the shading of a con- 
versation here, the coloring of a transaction 
there,—just a little deceit, just a little subor- 
nation of perjury between success and fail- 
ure. In such cases, how many of our weaker 
brethern fall? 

And the greater number of chances are 
against detection and exposure. Neither 
client nor attorney is liable to herald his own 
criminality abroad to uncover the infamy of 
another. And so a great many lawyers of the 
latter class are able to continue the conduct of 
financially successful law practices, and to 
hold their heads high in society. But should 
the great Infinite, who sees into the hearts of 
men, send His census taker abroad over the 
earth to record and publish the transgressions 
of His creatures, those same respected and 
honored members of society would be found 
hiding in the caves of the rocks. 

It ts, however, an indisputable fact that, so 
far as financial success counts, these men who 
would suffer in honor and position if the in- 
nermost secrets of their hearts were exposed, 
are equally well rewarded with those of their 
fellows who preserve and hold fast the high- 
est ideals and traditions of their profession. 

But as for everything we acquire we must 
pay a price, so the lawyer who strays from 
the path of ethical conduct does not obtain 
his reward for nothing. “They have their 
reward.” And having that which is most de- 
sirable to them, financial success, justice with- 
holds from them that infinitely greater prize, 
self-respect. 

When one has reached the age when he 
looks with desire upon the dignities and 
honors of his profession; when intellectual 
combat no longer yields the old-time stimulus, 
and when money seems a meager and unsatis- 
fying compensation for a lifetime of endeavor, 
—then is the time when self-respect is most 
highly prized, or its loss most keenly felt. 
Then it is that he who has followed his chosen 
road appreciates values as no man can whose 
experience is measured by an aimless adoles- 
cence, to which four years’ collegiate training 
have but added a somewhat tentative aim. 
Then it is that he who has sold his birthright 
for a mess of pottage realizes, in bitterness of 
heart, the inestimable worth of that with 
which he has parted; and then it is that he 
who has chosen the better part and steadfastly 
adhered to it—who has certainly, in the course 
of many years in the profession many times 
sacrificed financial gain to the purity of his 
ideals—appreciates the worth of that which no 
man can take away from him, the only in- 
alienable right of any man,—the only posses- 
sion of which he cannot be deprived by any 
power outside himself,—self-respect. 

Ratpx W. EckHaArpr. 
Idaho Falls, Idaho. 


Law Reform Bills 


Editor Case AnD CoMMENT: 

Your readers will be glad to know that 
two of the law reform bills which were recom- 
mended by the American Bar Association have 
ew both Houses of Congress and become 
aw. 


The first gives to the Supreme Court power 
to grant a writ of certiorari to review a judg- 
ment rendered by the highest court of a state 
that a statute of the state is repugnant to the 
Constitution, treaties, or laws of the United 
States. Until the passage of this act such a 
decision could only be reviewed in the Supreme 
Court when it was in favor of the validity 
of the state statute or authority. Had this 
new law been in force at the time of the 
decision of the New York court of appeals in 
the Ives Case (201 N. Y. 271), that the Wain- 
wright compensation act was in violation of 
the Constitution, that case could have been 
carried directly to Washington, and we should 
have been spared the somewhat absurd condi- 
tion growing out of the conflict in the deci- 
sion between the court of appeals of New 
York and the supreme courts of New Jersey 
and Massachusetts. 


The other bill referred to directs the Fed- 
eral court, in case it finds that a suit at law 
should have been brought in equity, or a suit 
in equity should have been brought at law, to 
order any amendments to the pleadings which 
may be necessary to conform them to the 
proper practice. The right to amend at any 
stage of the case so as to obviate the objection 
that the suit was not brought on the right 
side of the court is absolute. All testimony 
taken before such amendment, if preserved, 
stands as testimony in the cause. It is also 
provided that in actions at law in the Federal 
courts equitable defenses may be interposed 
without the necessity of filing a bill on the 
equity side of the court. Equitable relief 
respecting the subject-matter of the suit may 
thus be obtained by answer or plea. The court 
is to regulate the review of the judgment, and 
the “appellate court shall have full power to 
render such judgment upon the record as law 
and justice shall require.” The act also pro- 
vides that defective allegations of jurisdiction 
may be supplied and amended at any stage of 
the cause. So that hereafter there will be no 
reversals on the ground of defective allega- 
tions of jurisdiction. 

The Bar Association has been pressing these 
bills for several years. They have had the 
cordial support of many members of Congress. 

Everett P. WHEELER, Chairman, 
Special Committtee to Suggest 
Remedies and Formulate Pro- 
posed Laws to Prevent Delay 
and Unnecessary Cost in Liti- 
gation, AMERICAN Bar Associa- 
TION. 
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Assignment — wages — prohibition 
— constitutionality. That no constitu- 
tional right of liberty or property is 
infringed by a statute forbidding the as- 
signment of wages to be earned is held 
in Heller v. Lutz, 254 Mo. 704, 164 S. 
W. 123, L.R.A.1915B, 191. 


Bailment — animal — liability for 


loss. An undertaking by one hir- 
mg a mule for work to return it in as 
good condition as when he received it 
is held in Sawyer v. Wilkinson, 166 N. 
C. 497, 82 S. E. 840, annotated in L.R.A. 
1915B, 295, not to render him liable for 
its accidental destruction by fire, in the 
absence of anything to show fault or 
negligence on his part. 


Bank — draft to order of — notice. 
The fact that a bank draft issued by a 
small village bank was made payable to 
the order of the defendant bank is held 
sufficient in Bjorgo v. First Nat. Bank, 
127 Minn. 105, 149 N. W. 3, annotated 
in L.R.A.1915B, 287, to put the defend- 
ant bank on inquiry as to the ownership 
of the proceeds before paying the same 
to the person presenting the draft. 


Bankruptcy — priority of claims — 
mortgagees coming in as general cred- 
itors. A chattel mortgagee whose mort- 
gage is invalid as a preference under the 
bankruptcy act, but who, had not the 
bankruptcy proceedings intervened, 


would have had a lien superior to that of 
an earlier unrecorded mortgage, is held 
not entitled for that reason in Re Rouse, 
126 C. C. A. 90, 208 Fed. 881, annotated 
in L.R.A.1915B, 148, to priority of pay- 
ment over the earlier mortgagee who has 
proved his claim as a general creditor. 


Bills and notes — presumption from 
possession. The presumption that title 
to an unindorsed note payable to order 
is in the payee is held not overcome in 
the Utah case of Escamilla v. Pingree, 
141 Pac. 103, L.R.A.1915B, 475, by the 
fact that it is in possession of another. 


Bills and notes — separate provision 
for accelerating maturity — effect on 
negotiability. A note payable at a time 
certain and purporting to be secured by 
collateral is held not rendered non-nego- 
tiable in Kennedy v. Broderick, 216 Fed. 
137, accompanied by supplemental anno- 
tation in L.R.A.1915B, 472, by the fact 
that when the note is executed the paper 
contains an agreement, not part of the 
note paper, that if the collateral depre- 
ciates in value more will be delivered or 
the note mature at once, and that on the 
maker’s default collateral may be sold 
at public or private sale, although this 
agreement is written beside the signature 
to the note. 


Carrier — boy on steps — negli- 
gence. A fifteen-year-old boy is held 


1017 





1018 


negligent as matter of law in the Wash- 
ington case of Rose v. Northern P. R. 
Co. 143 Pac. 145, accompanied by sup- 
plemental annotation in L.R.A.1915B, 
166, in riding on the lower steps of a 
rapidly moving railroad car and engag- 
ing in exercises which cause his body to 
project beyond the side of the car. 


Constitutional law — maintenance 
of washhouses — compensation. That 
coal miners may, without compensation, 
be required to maintain washhouses for 
their employees, is held in Booth v. State, 
179 Ind. 405, 100 N. E. 563, annotated 
in L.R.A.1915B, 420, which further 
holds that a provision in a statute for the 
maintenance of washhouses by coal min- 
ers, only upon petition of their em- 
ployees, is not an unconstitutional dele- 
gation of legislative power. 


Contract — exchange of property 
— notice of abandonment — sufh- 
ciency of mailing. That the mailing of 
the notice within the thirty days is not 
sufficient, but it must be received by the 


other contracting party under a contract 
for exchange of property giving one 
party thirty days to examine the property 
of the other party, and providing that 
at the end of thirty days the contract “is 
to become binding upon said party un- 
less he sooner notifies first party in writ- 
ing of his intention to abandon” the 
same, is held in Wheeler v. McStay, 160 
fowa, 745, 141 N. W. 404, annotated in 
L.R.A.1915B, 181. 


Covenant — against engaging in 
business — enforcement. That the 
practice of a physician who takes another 
into partnership under an agreement that 
if the contract is terminated because of 
the latter’s violation of it, he will refrain 
for three years from practising his pro- 
fession in the municipality where the 
firm is located, is so large that he cannot 
cope with it alone, and that the enforce- 
ment of the restrictive covenant will in- 
terfere with the other partner’s means 
of livelihood, will not prevent, it is held 
in the New Jersey case of Marvel v. 
Jonah, 90 Atl. 1004, annotated in L.R.A. 
1915B, 206, the granting of an injunction 
against violation of it. 
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Damages — conversion of person- 
alty. Ordinarily, and except in special 
circumstances, the measure of damages 
for the conversion of personal property 
is held in the New Mexico case of 
Martinez v. Vigil, 142 Pac. 920, anno- 
tated in L.R.A.1915B, 291, to be the 
value of the property at the time of con- 
version, and interest. 

Practically all the courts seem to be in 
harmony with this case in holding, as a 
general proposition, that the value of the 
use of converted property is not recov- 
erable as damages in an action for con- 
version. 


Dead body — who may sue for 
mutilation. The father, and not the 
mother, is held in the North Carolina 
case of Floyd v. Atlantic Coast Line R. 
Co. 83 S. E. 12, annotated in L.R.A. 
1915B, 519, to be the proper party to sue 
for damages for mental anguish for the 
wrongful mutilation of the dead body of 
their child, where, by statute, he is en- 
titled to its personal effects. 


Duress — demanding premium to 
accept payment of unmatured loan. 
That a bank holding a long-time loan, 
payments on which were overdue, was 
urging payment of the arrearages, and 
had the right to declare the whole debt 
due if the arrearages were not paid, is 
held in Hamilton v. Kentucky Title Sav. 
3ank & T. Co. 159 Ky. 680, 167 S. W. 
898, annotated in L.R.A.1915B, 498, not 
to render its demand of a premium for 
acceptance of the whole sum and release 
of the security, so as to permit the debtor 
to secure a loan elsewhere, such duress 
as to enable the debtor to recover the 
premium paid. 


Election — free for filing nomina- 
tion — validity. No constitutional 
right of a candidate for a salaried state 
office is held infringed in the Nevada 
case of State ex rel. Riggle v. Brodigan, 
143 Pac. 238, by the exaction of a fee 
of $100 for the filing of his nomination 
so that his name will appear on the 
official ballot. 

While there is a difference of opinion 
among the authorities as to the validity 
of fees exacted for the filing of nomina- 
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tion papers, the foregoing decision seems 
to be sustained by the weight of au- 
thority, as disclosed by the note accom- 
panying it in L.R.A.1915B, 197. 


Equity — custody of property — 
trust. An employee charged with the 
care and custody of receptacles of gold 
dust is held in Pioneer Min. Co. v. Ty- 
berg, 215 Fed. 501, to sustain a relation 
of trust to his employer so as to give 
equity jurisdiction of a proceeding to 
reach property into which he has con- 
verted gold dust which he feloniously 
abstracted from the receptacles; at least 
where the property is in custodia legis 
so as not to be subject to legal process. 

The existence of a trust in property 
stolen or embezzled is the subject of the 
note accompanying the foregoing deci- 
sion in L.R.A.1915B, 442. 


False imprisonment — defect in 
complaint — liability of officer. An 
officer is not liable in the Michigan case 
of Brown v. Hadin, 148 N. W. 693, 
annotated with recent cases in L.R.A. 
1915B, 505, for false imprisonment in 
arresting and confining one for illegally 
selling liquor, because neither the com- 
plaint, warrant, nor commitment stated 
to whom the sale was made, which ren- 
dered the complaint void on direct at- 
tack. 


Food — warranty of quality by res- 
taurant keeper. That there is no im- 
plied warranty of the quality of food 
furnished by a restaurant keeper to a 
customer for immediate consumption, 
since the transaction does not constitute 
a sale, but a rendition of service, is held 
in Merrill v. Hodson, 88 Conn. 314, 91 
Atl. 533, accompanied by supplemental 
annotation in L.R.A.1915B, 481. 


Highway — title to materials placed 
in sidewalk. A property owner who 
places a sidewalk in the street in front 
of his property, which is not accepted by 
the municipality because not on the estab- 
lished grade, is held in the Iowa case of 
Guthrie v. McMurren, 149 N. W. 71, 
L.R.A.1915B, 187, not to lose title to the 
materials so as to justify their appro- 
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priation by one who has contracted with 
the municipality to replace the walk on 
the proper grade. This seems to be a 
case of first impression. 


Highway — unsafe sidewalk — lia- 
bility of property owner to tenant. A 
tenant who by requirement of a munici- 
pal ordinance attempts to remove from 
the sidewalk in front of the leased prop- 
erty ice which has formed from water 
dripping from a roof of the leased build- 
ing is held not entitled in Valin v. Jewell, 
88 Conn. 151, 90 Atl. 36, L-.R.A.1915B, 
324, to hold the property owner liable 
for injuries caused by his falling upon 
the walk, on the theory that he was en- 
titled to the rights of a traveler; nor on 
the theory that the walk was a common 
passageway which the landlord was 
bound to keep in repair; nor because of 
absence of devices to care for it,—where 
the condition was obvious when the lease 
was made, and the landlord did not un- 
dertake to repair it. 


Indictment — larceny — descrip- 
tion of property. A description of 
stolen property as “one female animal of 
the bovine species, nearly two years old,” 
is held in Jones v. State, 64 Fla. 92, 59 
So. 892, annotated in L.R.A.1915B, 71, 
to allege with sufficient accuracy that 
the animal was a cow or heifer. 


Indictment — receiving stolen prop- 
erty — sufficiency of description. An 
information for receiving stolen prop- 


erty is held in Korab v. State, 93 Neb. 
66, 139 N. W. 717, not to state facts con- 
stituting an offense, where the property 
is described only as “the personal prop- 
erty of John Lightfoot of the value of 
$48, then lately before stolen,” and after 
a verdict of guilty on such an informa- 
tion, it is error to overrule a motion in 
arrest of judgment. 

The sufficiency of description of prop- 
erty in an indictment or information 
for receiving stolen property is the sub- 
ject of the note accompanying the fore- 
going decision in L.R.A.1915B, 83. 


Insurance — against larceny of au- 
tomobile — taking car for joy ride. 
A policy insuring the owner of an auto- 
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mobile against loss by theft is held in 
Valley Mercantile Co. v. St. Paul F. & 
M. Ins. Co. 49 Mont. 430, 143 Pac. 559, 
L.R.A.1915B, 327, not to cover a loss 
caused by an accident to the car while it 
is in possession of employees of a shop 
to which it had been taken for repairs, 
who had taken it from the shop, after 
working hours, for a joy ride, intending 
to return it to the shop when they were 
through with it. 


Insurance — covering property ‘‘not 
elsewhere’”’ — temporary removal — 
effect. Liability under a form of insur- 
ance policy prescribed by statute upon 
horses while in a designated building, and 
not elsewhere, is held in Rosenthal v. 
Insurance Co. of N. A. 158 Wis. 550, 149 
N. W. 155, L.R.A.1915B, 361, not to 
attach in case they are destroyed while 
in another building to which they have 
been temporarily removed while the 
building designated in the policy is un- 
dergoing repairs. 


Intoxicating liquor — sale to dealer 
in dry territory — character. Where a 
person assuming to do business as a 
wholesale liquor dealer in a prohibition 
parish sells to another who assumes to 
be doing a retail liquor business in such 
parish, the transaction is held in State v. 
Cunningham, 130 La. 749, 58 So. 558, 
accompanied by supplemental annotation 
in L.R.A.1915B, 389, to be a sale at re- 
tail, and to subject the wholesaler to the 
penalty for selling at retail without hav- 
ing previously obtained a license; there 
being no such thing, within the meaning 
of the law, as a dealer for resale in a 
parish where the sale of liquor at retail 
is prohibited. This decision follows and 
reaffirms State v. Spence, 127 La. 336, 
53 So. 596, which adopts a modified 
“original package” rule by holding that 
a wholesale dealer who sells intoxicating 
liquors even though in what is by stat- 
ute declared to be wholesale quantities, 
is a retailer provided the sale is made to 
one who has no right to resell, the deci- 
sion being based on the provision in the 
statute that no persons shall be deemed 
to be wholesalers unless they sell to deal- 
ers for resale. 
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Joint adventure— secret profits — 
impressing with trust. If one of two per- 
sons who have undertaken to produce a 
play on joint account, sharing profits and 
losses and paying author’s royalties, has 
secured a secret interest in royalties, it 
is held in Selwyn & Co. v. Waller, 212 N. 
Y. 507, 106 N. E. 321, L.R.A.1915B, 160, 
equity may impress upon that interest a 
trust for the benefit of the joint adven- 
ture, even in the absence of estoppel, 
against a stranger to whom an interest 
in the coadventurer’s share had been as- 
signed. 


Judgment — foreign — awarding 
children — effect. A judgment.of a 
court awarding the custody of minor 
children in a divorce proceeding is not res 
judicata in a proceeding before a court of 
a sister state, except as to facts and con- 
ditions before the court upon the rendi- 
tion of the foreign decree. Facts and con- 
ditions arising subsequently to the for- 
eign decree are held in the New Mexico 
case of Mylius v. Cargill, 142 Pac. 918, 
accompanied in L.R.A.1915B, 154, to 
have no controlling force, and the courts 
of the sister state are not bound thereby, 
in awarding such custody. 


Kidnapping — by father — liability. 
That a father is not guilty of kidnapping 
his child by enticing it from the custody 
of its mother, to which it had been com- 
mitted under agreement between the par- 
ties as part consideration for the dismis- 
sal of a divorce proceeding, is held in the 
Mississippi case of State v. Powe, 66 So. 
207, accompanied by recent decisions in 
L.R.A.1915B, 189. 


Landlord and tenant — landing for 
common stairway — duty. A narrow 
porch or landing of an outside stairway 
used and intended for the use of different 
tenants of a building, and connected with 
a common hallway, is held to be part 
of the stairway itself, and necessarily in 
the possession and control of the land- 
lord, in Hinthorn v. Benfer, 90 Kan. 731, 
136 Pac. 247, annotated in L.R.A.1915B, 
98, and he is bound to exercise reasonable 
care to render it safe for the use which 
he invites others to make of it. 
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Landlord and tenant — lease of 
hotel with defective elevator — liabil- 
ity of landlord. One who lets a hotel 
with an insufficiently lighted elevator 
which creeps when not in use, because of 
defective machinery, which is not re- 
paired prior to the accident, and is in- 
tended for general use of the guests of 
the hotel in going to and from their 
rooms, is held liable in Colorado Mortg. 
& Invest. Co. v. Giacomini, 55 Colo. 540, 
136 Pac. 1039, annotated in L.R.A. 
1915B, 364, for injury to a paying guest 
who, in attempting to use the elevator, 
falls into the well because the car had 
moved from the place where it was left, 
on the theory that it is a nuisance in a 
semipublic place,—especially if he has 
undertaken to bear a portion of the ex- 
penses of repairing it and of insuring 
against accidents because of it. 


Landlord and tenant — stairway 
from tenant's landing — duty to 
protect. A landlord who retains con- 
trol of an unlighted back stairway lead- 
ing from a second-story landing which 
furnishes access to portions of the build- 
ing rented to tenants is held not bound 
in Morong v. Spofford, 218 Mass. 50, 
105 N. E. 454, annotated in L.R.A.1915B, 
387, to keep the door leading thereto 
locked to avoid liability for injury to one 
who, using the landing for the purpose of 
transacting business with the tenant, 
opens the door and falls down the stair- 
way. 


License — of use of trading stamps 
— constitutionality. An ordinance im- 
posing a license tax upon the use, in a 
business, of trading stamps purchased 
from another, is held not unconstitution- 
al as to the latter in Sperry & H. Co. v. 
Tacoma, 68 Wash. 254, 122 Pac. 1060, 
L.R.A.1915B, 241, on the ground that 
it deprives him of his property without 
due process of law, impairs the obliga- 
tion of his contracts, or operates in re- 
straint of trade. 


Marriage — breach of promise — 
failure to act on day fixed. An omis- 
sion to marry upon a particular day is 
held not necessarily a breach of a promise 
of marriage in Falk v. Burke, 93 Kan. 
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93, 143 Pac. 498, annotated in L.R.A. 
1915B, 279, since the contract necessarily 
continues in force until the one or the 
other of the parties, by conduct or words, 
manifests an unwillingness to proceed to 
carry it out; and a bona fide offer to 
marry is a defense to an action for a 
breach of promise to marry, where it is 
made before the plaintiff has signified 
her intention to end the matter, although 
the defendant may have been guilty of 
conduct that would warrant the plaintiff 
in considering the engagement at an end. 
This case further holds that the failure 
of one to carry out such contract of mar- 
riage at the appointed time does not ter- 
minate the contract, unless there is an 
unequivocal election on the part of the 
other to consider the contract as termin- 
ated; and if following such failure to 
carry out the contract at the designated 
time, negotiations are entered upon for 
the purpose of arranging a subsequent 
date for the marriage, such negotiations 
in law constitute a waiver of whatever 
rights may have accrued by the failure 
to be married at the designated time. 


Master and servant — duty to fur- 
nish servant with safe horse. An ex- 
press company is held not relieved in 
Nooney v. Pacific Exp. Co. 125 C. C. A. 
474, 208 Fed. 274, annotated in L.R.A. 
1915B, 433, from liability for injury to a 
delivery man by the kick of a horse fur- 
nished him for use in the business, by the 
fact that it did not know of the propen- 
sities of the horse to kick, if it brought 
the horse without training from the coun- 
try to the terrifying environment of the 
city; but liability is governed by its duty 
to use reasonable care to furnish the serv- 
ant with a reasonably safe instrumental- 
ity with which to perform his work. 


Mortgage — deed — escrow — 
effect on title. Where, by the agree- 
ment of the mortgagor and mortgagee, 
the note secured and a deed for the mort- 
gaged property from the mortgagor to 
the mortgagee are deposited in escrow, 
both to be delivered to the mortgagor if 
he pays his debt by a certain date, other- 
wise the note to be delivered to him and 
the deed to the mortgagee, the delivery 
of the deed in accordance with the agree- 
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ment is held in Holden Land & Live 
Stock Co. v. Interstate Trading Co. 87 
Kan. 221, 123 Pac. 733, L.R.A.1915B, 
492, not to devest the mortgagor's title. 
If such a deed is regarded as taking 
effect at the time of its deposit in escrow, 
the continued existence of the indebted- 
ness thereafter characterizes it as a mort- 
gage. If it is regarded as taking effect 
at the end of the designated period, it is 
invalid as an absolute conveyance of title, 
because it is an attempt to procure in ad- 
vance a release of the equity of redemp- 
tion. 


Municipal corporation — railroad 
aid — constructing improvement with 
option to railroad company to pur- 
chase. A scheme by which a municipal 
corporation is to issue bonds for the 
major part of the cost of a tunnel the 
title to which it is to retain, but which 
is to be used by a railroad company which 
is to pay the remainder of the cost and 
have an option to purchase the improve- 
ment, is held in the Colorado case of Lord 
v. Denver, 143 Pac. 284, annotated in 
L.R.A.1915B, 306, to contravene a consti- 
tutional prohibition against its lending its 
credit to any corporation or having joint 
ownership with it, although it is to have 
free perpetual use of the tunnel as a con- 
duit for water and electricity, and the 
right to all minerals discovered in its con- 
struction, and the right to subject the 
railway tracks to the use of other com- 
panies. 


Negligence — unloading coal near 
decline. One who shovels coal from a 
wagon to the ground, near the unprotect- 
ed edge of a steep decline at the bottom 
of which are dwelling houses, without 
exercising any care to prevent it from 
going over the edge, is held liable in the 
Utah case of Furkovich v. Bingham Coal 
& Lumber Co. 143 Pac. 121, annotated in 
L.R.A.1915B, 426, for injury to a per- 
son while at work near a house, by a piece 
of coal which goes over the edge and rolls 
down the decline. 


New trial — acts after trial show- 
ing testimony to be untrue. A new 
trial of an action to recover damages for 
personal injuries in which the damages 
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were assessed on testimony to the effect 
that plaintiff was physically wrecked and 
able to do but little, if any, manual labor, 
may be granted, it is held, in the Maine 
case of Southard v. Bangor & A. R. Co. 
91 Atl. 948, annotated in L.R.A.1915B, 
243, for newly discovered evidence that 
soon after the trial he went on a hunting 
trip, engaged in heavy work, and danced. 


New trial — disappearance of evi- 
dence. In an action on contract for un- 
liquidated damages, commenced in 1904, 
a verdict for defendant was returned in 
1909, whereupon plaintiff promptly 
moved for a new trial. For reasons not 
appearing, action on the motion was de- 
layed until 1913, when a special judge, 
then selected to act thereon (he being 
the regular judge presiding when the 
case was tried) awarded a new trial, as- 
signing, as the sole reason therefor, his 
failure to “find anything in the record as 
to what the evidence was before the 
jury.” Upon writ of error, nothing ap- 
pears as to the character, extent, or man- 
ner of loss of the evidence, or what effort, 
if any, was made by either party to pre- 
serve or restore it. It is held in the West 
Virginia case of Sanders v. Wise, 83 S. 
E. 77, accompanied by supplemental an- 
notation in L.R.A.1915B, 353, that the 
ruling on the motion was erroneous. 


New trial — incredible evidence — 
railroad crossing accident. A_ verdict 
for plaintiff in an action to recover dam- 
ages for injuries arising out of a collision 
at a railroad crossing, in which plaintiff 
relies on absence of signal and lookout 
by the railroad company, will be set aside, 
it is held in the Maine case of McCarthy 
v. Bangor & A. R. Co. 90 Atl. 490, anno- 
tated in L.R.A.1915B, 140, where the tes- 
timony of plaintiff, who was familiar with 
the crossing and knew the train was due, 
as to looking and listening, is incredible 
from the fact that the train could have 
been seen had he looked, or heard had 
he listened. 


Principal and surety — building 
contract — failure to retain funds — 
effect. A surety on a bond for the faith- 
ful performance by the contractor of a 
building contract is held absolutely dis- 
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charged from liability in the New Mexico 
case of Morgan v. Salmon, 135 Pac. 553, 
annotated with recent cases in L.R.A. 
1915B, 407, when the obligee fails to re- 
tain not less than 15 per cent of the value 
of all work performed and material fur- 
nished in the performance of said con- 
tract in accordance with the terms of 
said bonds; said surety not having con- 
sented to such alteration. 


Public improvement — right to re- 
move material not paid for. A con- 
tractor for a street pavement who has not 
been guilty of fraud or wilful wrong may, 
it is held in the Iowa case of Snouffer 
v. Tipton, 161 Iowa, 223, 142 N. W. 97, 
accompanied by supplemental annotation 
in L.R.A.1915B, 173, upon the refusal of 
the city to pay for the work because it 
does not comply with the contract, re- 
move his material if he can do so without 
serious inconvenience or injury to the 
municipality or abutting property owners. 


Railroad — duty to keep cattle 


guards effective. It is held the duty of 
a railway company in Martin v. Atchison, 
T. & S. F. R. Co. 92 Kan. 595, 141 Pac. 
599, accompanied by supplemental anno- 
tation in L.R.A.1915B, 134, to exercise 
reasonable or ordinary care to keep its 
cattle guards from becoming so filled with 
snow and ice as to make it possible for 
animals to cross them, and for negligent 
failure in this respect the company is 
liable for injuries to animals thus getting 
upon its right of way. 


Railroad — killing geese — liabil- 
ity. A railroad company is held not lia- 
ble in James v. Atlantic Coast Line R. Co. 
166 N. C. 572, 82 S. E. 1026, L.R.A. 
1915B, 163, for killing geese on the track 
because of failure to sound an alarm, un- 
less they could have been seen by keeping 
a reasonable lookout, in time to avoid the 
injury, and the engineer failed to sound 
an alarm which was the proximate cause 
of the injury. 


Railroad — punishment for block- 
ing street crossings. A railroad com- 
pany, it is held in the North Carolina 
case of State v. Norfolk Southern R. Co. 
82 S. E. 963, annotated in L.R.A.1915B, 
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329, cannot be punished for blocking a 
street crossing under an ordinance for- 
bidding any railroad company or engi- 
neer to block a crossing, and providing 
that any engineer of any locomotive of 
any railroad violating the ordinance shall 
be fined. 


Rape — assault to commit — im- 
potency as defense. That impotency 
because of senility is no defense to a 
charge of assault with intent to commit 
rape is held in the Arkansas case of 
Hunt v. State, 169 S. W. 773, annotated 
in L.R.A.1915B, 131. 


Sale — secondhand machine — 
warranty. An agreement to overhaul a 
second-hand machine which is the sub- 
ject-matter of sale, and put it in first- 
class shape, is held in Fairbanks Steam 
Shovel Co. v. Holt, 79 Wash. 361, 140 
Pac. 394, annotated in L.R.A.1915B, 477, 
to be a warranty that the machinery is 
reasonably certain, when properly 
handled, to do the work intended, which 
is known to the vendor, and is free from 
structural defects. 


Sentence — life — commutation — 
good conduct. A prisoner sentenced to 
the state prison for life, whose sentence is 
commuted to one for a term of years, is 
held entitled in State ex rel. Murphy 
v. Wolfer, 127 Minn. 102, 148 N. W. 
896, annotated in L.R.A.1915B, 95, to a 
diminution of that sentence by reason of 
good conduct commencing on the day of 
his arrival in prison, and not from the 
time of commutation of his sentence. 


Statutes — vote upon referendum. 
The legislature, it is held in Scown v. 
Czarnecki, 264 Ill. 305, 106 N. E. 276, 
cannot confer upon women the privilege 
of voting upon propositions which the 
Constitution requires to be submitted to 
the voters, where they are not qualified 
voters under the Constitution. Recent 
cases on the right of women to vote ac- 
company the foregoing decision in L.R.A. 
1915B, 247, the earlier adjudications hav- 
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ing been collected in notes in 21 L.R.A. 
662, and 27 L.R.A.(N.S.) 522. 


Waste — removing timber — re- 
pairs — justification. A tenant for 
life, it is held in Thomas v. Thomas, 166 
N. C. 627, 82 S. E. 1032, L.R.A.1915B, 
219, cannot avoid liability for selling tim- 
ber from the property, merely by show- 
ing that he made repairs equal in value 
to that of the timber removed. 
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Will — attestation — concealment 
of signature. Requesting witnesses to 
sign a paper designated as testator’s will, 
the signature on which is concealed, is 
held not sufficient to render their signa- 
tures a proper attestation and validate 
the will, in Nunn v. Ehlert, 218 Mass. 
471, 106 N. E. 163, accompanied by sup- 
plemental annotation in L.R.A.1915B, 
87. 


Recent English and Canadian Decisions 


[NOTE.—The more important of these decisions will be reported, with full annotations, in British Ruling Cases.] 


Contracts — construction — penalty 
or liquidated damages. In Dunlop 
Pneumatic Tyre Co. v. New Garage & 
Motor Co. [1915] A. C. 79, Lord Dune- 
din took occasion to state, as the prin- 
ciples to be deduced from the decisions 
upon the question whether a stipulation 
in an agreement for payment of a cer- 
tain sum in case of breach is to be con- 
sidered as imposing a penalty or fixing 
liquidated damages, the following: “1. 


Though the parties to a contract who use 
the words ‘penalty’ or ‘liquidated dam- 
ages’ may prima facie be supposed to 
mean what they say, yet the expression 


used is not conclusive. 2. The 
essence of a penalty is a payment of 
money stipulated as in terrorem of the 
offending party ; the essence of liquidated 
damages is a genuine covenanted pre- 
estimate of damage. 3. The 
question whether a sum stipulated is pen- 
alty or liquidated damages is a question 
of construction to be decided upon the 
terms and inherent circumstances of each 
particular contract, judged of as at the 
time of the making of the contract, not 
as at the time of the breach. . 

To assist this task of construction vari- 
ous tests have been suggested, which, if 
applicable to the case under considera- 
tion, may prove helpful, or even conclu- 
sive. Such are: (a) It will be held to 
be penalty if the sum stipulated for is 
extravagant and unconscionable in 
amount in comparison with the greatest 
loss that could conceivably be proved to 
have followed from the breach. — 
(b) It will be held to be a penalty if the 


breach consists only in not paying a sum 
of money, and the sum stipulated is a 
sum greater than the sum which ought 
to have been paid. This though 
one of the most ancient instances is truly 
a corollary to the last test. . . . (c) 
There is a presumption (but no more) 
that it is penalty when ‘a single lump 
sum is made payable by way of com- 
pensation, on the occurrence of one or 
more or all of several events, some of 
which may occasion serious and others 
but trifling damage’ On the oth- 
er hand: (d) It is no obstacle to the 
sum stipulated being a genuine pre-esti- 
mate of damage, that the consequences 
of the breach are such as to make precise 
pre-estimation almost an impossibility. 
On the contrary, that is just the situation 
when it is probable that pre-estimated 
damage was the true bargain between the 
parties.” 


Gifts — causa mortis — delivery of 
key to donee — validity. A man who 
was about to undergo a serious opera- 
tion, which resulted fatally, put certain 
bonds in a sealed package, on which he 
wrote, “This is the property of,” naming 
his wife, and locked it up in a box at 
his bank, thereafter giving his wife a 
list of the bonds and a bunch of keys 
containing the key of the locked box. 
It was held, upon this state of facts, in 
Re Wasserberg [1915] 1 Ch. 195, that 
the delivery of the key transferring to 
the wife a partial dominion over, or the 
means of getting at, the box, though not 
a sufficient delivery to support a gift inter 
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vivos, was, under the circumstances, a 
sufficient delivery to effectuate a donatio 
mortis causa. 


Infant — right to recover deposit 
on repudiating contract. That an in- 
fant cannot, except on the ground of 
fraud, recover a deposit paid by him on a 
land contract which he subsequently re- 
fuses to carry out,—at least where he has 
had possession and control of the premi- 
ses,—is held in Short v. Field, 32 Ont. 
L. Rep. 395. 


Landlord and tenant — liability of 
landlord for injury to tenant's child. 
The landlord of a house let out in single 
rooms is not liable for injuries sustained 
by a tenant’s child while playing on the 
front steps, in falling through an aper- 
ture ‘in the railing, the absence of the 
missing rail not being in the nature of a 
trap or concealed danger. Dobson v. 
Horsley [1915] 1 K. B. 634. 


Limitation of actions — acknowl- 
edgment of debt — sufficiency to in- 
terrupt statute. A letter written by one 
who had signed a promissory note for the 
accommodation of a comaker, in which 
he said, “I thought that note matter was 
settled long ago. I will write my brother 
John [the comaker] for details, and on 
receipt of his reply you will hear from 
me again,” is not a written acknowledg- 
ment of the debt, from which a promise 
to pay may be inferred, so as to interrupt 
the running of the statute of limitations. 
= v. Tromanhauser, 32 Ont. L. Rep. 
370. 


Master and servant — liability for 
act of servant — omnibus driven by 
conductor in presence of driver. The 
owner of an omnibus cannot escape lia- 
bility for injuries occasioned by the care- 
less driving of the omnibus by its conduc- 
tor, on the ground that the conductor had 
no authority to drive the omnibus, where 
there is some evidence of negligence on 
the part of the driver in allowing the 
omnibus to be negligently driven by the 
conductor; but it is for the jury to say 
whether the driver was exercising con- 
trol over the driving within the scope 
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of his authority as driver, and whether 
the accident arose from any failure on 
his part to exercise such control prop- 
erly. Ricketts v. Thos. Tilling [1915] 1 
K. B. 644. 


Master and servant — applicability 
of rule res ipsa loquitur. The appellate 
division of the supreme court of Ontario 
has held, in Kolari v. Mond Nickel Co. 
32 Ont. L. Rep. 470, that the statement 
that the rule “res ipsa loquitur” does not 
apply to a case between master and serv- 
ant is too broad; that while in such a case 
the happening of the accident does not 
of itself make a case to go to the jury, 
it is evidence of a want of due care on 
the part of someone; and inasmuch as 
the master is not answerable for the neg- 
ligence of the fellow servants of the in- 
jured workman, and is answerable only 
for defects in his plant, machinery, or 
appliances which arose or were not dis- 
covered or remedied owing to his negli- 
gence or that of some person intrusted 
by him with the duty of seeing that their 
condition and arrangement were proper, 
it is necessary for the workman to ad- 
duce reasonable evidence of this last- 
mentioned negligence. 


Prize — enemy property — rights 
of pledgees. The English prize court 
has held that the claim of a pledgee of 
cargo captured at sea, the legal property 
in which was at the time of the capture 
in an enemy subject, will not be recog- 
nized. The Odessa, L. R. [1915] Prob. 
52. 


Railroads — liability for negligence 
of train crew while switching in trans- 
fer yard of another railroad. A train 
crew engaged in removing from the 
transfer yard of another railroad cars to 
be transferred to their employer’s line, 
in order to get at a car, removed several 
cars standing in front of it, and, as a 
matter of convenience, coupled them to 
a train belonging to the other road. In 
doing so they negligently permitted the 
cars to strike the train with such force as 
to move the engine and cause injuries to 
the fireman, who was working under it. 
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It was held that in so proceeding to cou- 
ple the cars they had switched, the train 
crew were still acting within the scope of 
their employment in their employer’s 
business, so that the employer was liable 
for their negligence. Grand Trunk P. 
R. Co. v. Pickering, 50 Can. S. C. 393. 


Railroads — duty to keep premises 
safe — negligence. A decision hereto- 
fore noted in these columns, to the ef- 
fect that the duty of a railroad company 
to persons entering its premises on busi- 
ness is higher than that of the occupier 
of private premises towards persons re- 
sorting to them in like manner, on the 
ground that while the duty of the private 
occupier is created by the invitation to 
enter the premises, the railroad is under 
a duty to the public by virtue of the 
monopoly and statutory privileges en- 
joyed by it,—has been reversed by the 
court of appeal, where it is denied that 
the duty owing by a railroad company to 
members of the public entering its prem- 
ises on business is any higher than that 
of the occupant of private premises to 
his invitees. Norman v. Great Western 


R. Co. [1915] 1 K. B. 584. 


Taxes — purchase by owner at tax 
sale — title as against adverse claim- 
ants. That the owner of land may im- 
prove his title as against one claiming 
title by adverse possession, by bidding in 
the land at a tax sale which was a result 
of his failing to pay the taxes thereon, 
was held in Soper v. Windsor, 32 Ont. 
L. Rep. 352, in which the position of 
certain American courts which have held 
to the contrary is criticized. 


Waters — contract of water com- 
pany with municipality to furnish fire 
protection — breach — liability for 
destruction of property. The supreme 
court of Canada holds, in Belanger v. 
Montreal Water & Power Co. 50 Can. 
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S. C. 356, that a ratepayer is not entitled 
to recover in an action against a water 
company for the destruction of his prop- 
erty by a fire which attained serious di- 
mensions owing to the water pressure 
being at the outset much less than that 
required by a contract between the water 
company and the municipality, either on 
the ground that the contract, though tech- 
nically made with the municipality, in- 
ures to the benefit of each and all of its 
inhabitants, or upon the ground that the 
failure to furnish the stipulated fire pro- 
tection constituted a tort. 


Wills — right to legacy as between 
claimants bearing similar names. It is 
not, says Lord Loreburn, in National 
Soc. v. Scottish Nat. Soc. [1915] A. C. 
207, an absolute rule that when once a 
person is accurately named in a will there 
can be no further inquiry or considera- 
tion in regard to the person who is to 
take the benefit; but the accurate use of 
the name simply creates a strong pre- 
sumption, which cannot be overcome ex- 
cept in exceptional circumstances, against 
any rival who is not the possessor of the 
name mentioned in the will. In the in- 
stant case it was held that the presump- 
tion that the “National Society for the 
Prevention of Cruelty to Children,” to 
which a legacy was given, was the society 
of that name, and not the “Scottish Na- 
tional Society for the Prevention of Cru- 
elty to Children,” was not displaced by 
evidence to the effect that all the inter- 
ests of the testator were Scottish, that 
the legacy was placed in the midst of a 
series of legacies to Scottish charities, 
that the Scottish society had recently 
been brought to the notice of the tes- 
tator; while, on the other hand, the Na- 
tional Society for the Prevention of Cru- 
elty to Children had its head office in 
London, and did not actively operate in 
Scotland, and there was no evidence that 
it was known to the testator. 
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Let it serve for table talk.—Shakespeare. 


A Cocked Sword. Many years ago 
when Nevada passed from a territory 
into a state, the first meeting of the state 
supreme court was held at Carson City. 
The seating capacity of the court room, 
both inside and outside of the rail, was 
strained to accommodate the lawyers 
who had gathered from all parts of the 
state to attend the opening of court. 

There had been discussion between the 
members of the court as to whether they 
would follow the example of the jus- 
tices in some other states, and array 
themselves in black-silk robes. Two of 
the justices favored this, but the third 
one dissented. “My night-gowns are all 
white,” said he, “except one of spotted 
calico, and I don’t care to go to the ex- 
pense of a black-silk robe. You, gentle- 
men, may do as you please, but I will 
appear on the bench just as God made 
me. 

“Don’t do that,” said the chief justice, 
“or you will be arrested for indecent ex- 
posure.” “I mean,” said the remon- 
strant, “I don’t intend to follow the ex- 
ample of the judges of effete despotisms. 
If we are going in for that sort of thing 
we might as well follow the example of 
the South Carolina court, and require our 
bailiff to wear a cocked hat and sword.” 

“T have no doubt,” said the chief jus- 
tice, “that the bailiff would be delighted 
to wear a cocked hat, but I think he 
would draw the line at a cocked sword.” 

The bailiff was a long, lean gentlemen, 
with a sepulchral voice and an exalted 
opinion of the dignity of his office. 

“Mr. Bailiff, open court,” said the chief 
justice. 

The bailiff stretched forth his right 
arm and exclaimed, “Oyez, Oyez, Oyez 


the Honorable, the supreme court of 
the state of Nevada, is now in session. 
God save the people of the state of 
Nevada.” 

A distinguished lawyer exclaimed, 
“Amen,” and then everybody laughed. 


Poetical Instructions. In the trial of 
the case of De Vries v. Chicago & N. W. 
R. Co. tried March 11, 1915, in the dis- 
trict court of Sioux county, Iowa, pre- 
sided over by Judge William Hutchinson, 
the issues involved the killing of a hog, 
the value of which was stated in the 
original petition to be $25. The follow- 
ing is a verbatim statement of the is- 
sues, as given to the jury by the court: 

“Gentlemen of the Jury: In this case 
the court gives you the following in- 
structions : 


“Par. 1: Plaintiff brings suit against de- 
fendant 

And for his claim doth say: 

“My razor-back stole down your track 
One cold December day; 

Your Sixty-nine came down the line 
And snuffed his life away. 

You can’t blame me, the swine, you see, 
Stole through your broken fence, 

So just strip off some currency 
The debt to recompense.’ 


“Par. 2: Defendant for reply 
And in denial pleads 

‘Our coffers are not full enough 
To answer all our needs. 

Our Sixty-nine went down the line 
And killed your swine, we know; 

But razor-backs on railroad tracks 
Quite often come to woe. 

The Twenty-five we must decline, 
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For which your heart doth pine! 
Just plant the dead, place o’er his head: 
“Here lies a foolish swine.”’” 


Confirming His Oath. A few years 
ago while practising law at Duluth, 
states Walter S. Whiton of the Minne- 
apolis bar, a rather unusual occurrence 
took place. An Austrian miner had come 
down from the “range,” with about $65 
on his person. He went to an Austrian’s 
hotel on the Bowery, very much under 
the influence of liquor, giving the pro- 
prietor all his money to keep for him 
over night. In the morning he demand- 
ed his money, but the proprietor refused 
to deliver, saying that he had taken no 
money from the miner. 

He refused me likewise, so I sued him. 
Then he told me if I would produce a 
witness who would swear he saw him 
take the money, he would repay it. I dug 
up the witness. I asked him to raise his 
right hand and be sworn. He took the 
oath prescribed by statute. I asked him if 
he saw the miner give the hotel keeper 
any money the previous evening. He said 
he did, but he could not say how much, 


it was quite a roll of bills. 

The hotel keeper, however, was not 
satisfied with that kind of witness swear- 
ing. He went around to his private 
room, and returned with a crucifix, hold- 


ing it up before the witness. “Now,” 
he shouted, “swear before that.” 

But the witness went him one better. 
He opened his shirt and displayed a larg- 
er crucifix. That was altogether too 
much for the hotel keeper, for he im- 
mediately came across. 

Moral: In swearing a witness, always 
know how he is going to swear, and 
don’t be satisfied with what. 


By Faith, Not by Sight. Judge Sam 
DeHaven, an ex-state senator, ex-rep- 
resentative, and present county judge of 
Lagrange, Oldham county, Kentucky, 
was engaged to defend in a murder trial 
at Bedford, Kentucky, before Judge 
Chas. Marshal. 

The judge, usually kind and very 
courteous to litigants and attorneys, was 
at this term of the court in somewhat 
of an ugly mood by reason of a severe 
cold. He had demanded the strictest 
silence throughout the trial; the lawyers 
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upon either side had been repeatedly 
reprimanded until they were stepping on 
tiptoe. 

The Lagrange lawyer was in the 
midst of his argument when the room 
began to grow dark, very dark, and the 
jailer was afraid to light the lamps. The 
judge had for hours been resting his 
head in his arms,—no one would dare to 
disturb him. The advocate growing des- 
perate at the prolonged darkness, said 
in a very loud voice; “Gentlemen of the 
jury, I can’t see you, but I know you're 
there!” 

The lights were turned on. 


John Doe Nearly Discovered. The 
fast flying Virginian, east bound for 
New York city, was suddenly brought to 
an abrupt stop at the flag station of St. 
Abney, West Virginia, a little country 
town of no prominence whatever on 
the face of the globe. There was 
something extraordinarily unusual about 
this stop, and it came with such a jolt 
that the old colored porter, who had been 
traveling on the road for twenty-five 
years and who was accustomed to every 
lurch and sway of the train, was caught 
off his guard and found himself spraw- 
ling on the floor of the coach. The sta- 
tion was not heralded throughout the 
coaches, as no one was to get off here, 
but to offset this dry repetition by the 
brakeman, you could hear the noise of 
passengers ascending the train steps. The 
train, having stopped long enough to 
take on passengers, was now slowly pick- 
ing up speed again, and everything re- 
sumed its natural order of travel. Pres- 
ently two men, the same who had taken 
passage at St. Abney, entered the smok- 
ing coach, and as they passed down the 
aisle they carefully eyed each and every 
passenger in a manner which would sug- 
gest that they were on the watch for 
someone. If you had been excep- 
tionally alert and watchful, you would 
have noticed that the two strangers were 
also eyeing up every package in the 
coach, and were especially careful in 
locating the large square packages with 
the brown paper coverings. The men 
walked to the far end of the car and 
then held a pow-wow in a low, mumbled 
conversation. They at last pointed to a 
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small yellow negro, seated about halfway 
the length of the car, and after a few 
excited words, the larger of the two men 
darted off at rapid gait and stopped di- 
rect in front of the yellow negro’s seat. 

“What have you got in that package?” 
asked the stranger as he pointed to a 
large wooden box covered with brown 
wrapping paper and partly protruding 
from under the boy’s seat. 

The colored boy, short, stocky lad that 
he was, sitting peacefully in his seat, 
looking out of the window and enjoying 
the sights of the strange country he was 
passing through, now turned quickly at 
this rather impertinent question, and was 
in the notion of answering roughly when 
he caught the impressive and command- 
ing eye of the stranger as he stood bend- 
ing over his seat, and then changed his 
intention. Looking down under his seat 
as if to make sure that the package was 
still there, he said, “That’s my whisky 
that I done bought at Catlettsburgh, 
Kentucky. You know that West Vir- 
ginia is dry, and we got to get our booze 
one way or the other.” 

Almost simultaneous with the asking 
of the impertinent question and the very 
gentlemanly answer of the darky lad, 
there was a sudden stir throughout the 
coach. Some passengers who were read- 
ing put there papers aside, some removed 
their glasses and wiped their eyes, all 
seemed to straighten up in their seats 
and strain every muscle in their bodies 
to hear correctly and see exactly what 
was taking place. 

“Well I have a warrant for your ar- 
rest, and the charge is bootlegging,” 
growled the stranger thrusting a piece 
of paper in front of the boy’s face and 
at the same time pulling the lapel of his 
coat back, exposing a shining brass 
badge. The darky’s lower lip sunk un- 
til it touched his chin and his short, kinky 
hair seemed to slowly uncurl, straighten 
out, and then stand stiff upon edge, as 
he tried to read the warrant that he 
now held in his trembling hands. His 
eyes bulged out until they were twice 
their normal size, and seemed to grow 
larger the longer he stared at the paper. 
When he had finished reading the war- 
rant, for such it was, a long sigh of re- 
lief escaped between his thick lips. Then, 
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after passing the writ back to the of- 
ficer, he resumed his former position at 
the window; then, noticing that the offi- 
cer persisted in remaining at his seat, 
he turned around and pleadingly re- 
marked, “Mr. Officer, you done got the 
wrong man! You made a big mistake! 
That warrant am not for me! You done 
got me mixed up with some other man!” 

The officer, who was a deputy of the 
prohibition department and whose duty 
it was to arrest all suspected bootleggers, 
now walked back to where the other offi- 
cer was standing, seemingly satisfied 
with his investigation. When the colored 
porter yelled. “Charleston the next 
stop,” the two officers walked over to 
where the yellow negro was seated, 
grabbed him and his whisky, and were 
about to usher him from the train plat- 
form, when something unexpectedly hap- 
pened. The colored boy suddenly stop- 
ped and caught hold of the iron rods 
that were attached alongside of the plat- 
form steps, then bracing himself like a 
crouching panther that is about to spring 
upon its prey, he gave a quick jerk and 
broke the officers’ hold on his arms. He 
then began using his fists to such ad- 
vantage that one would have thought him 
Jack Johnson in disguise if his small 
stature had not given him away. Again 
and again he knocked the officers down 
the train steps as fast as they would 
dare to come up. 

“IT done told you that you got the 
wrong man,” blurted the darky every 
time he struck his victim. 

“T don’t know John Doe or ever heerd 
tell of him. My name is Arthur Harris, 
and if I look like John Doe I can’t help 
that.” 

The train drew out of the station with 
Harris standing on the steps and the pro- 
hibition officers picking themselves up 
from the station floor. 

This was one man who was unwilling 
to change his name to John Doe for the 
purpose of arrest or any other purpose, 
and who was not even on speaking terms 
with the gentleman.—Charles Cohen of 
the Charleston (W. Va.) Bar. 


An Anatomical Pleading. At a re- 
cent term of the circuit court held in the 
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state of Arkansas, the following unusual 
complaint was filed: 

“The Plaintiff comes and complains of 
the defendant, and for his cause of ac- 
tion says, that on or about the first day of 
November, 1914, Defendant unlawfully 
assaulted, beat, Bruised and cut him with 
a Buoy, or Dirk Knife; first cutting him 
the plaintiff in the left side, cutting to 
the hollow; then cutting him the said 
plaintiff in the right side, cutting him to 
the hollow, Cutting the end of the lower, 
or last rib in to, cutting the rim of his 
abdomain (or Belly) a space of about six 
inches long, cutting the Striffing between 
the liver and lungs, and his intrials, to 
such an extent that plaintiffs intrials pro- 
tuded out, together with a portion of the 
said Striffing, mingleing and mutilating 
said Striffing to such an extent that it 
became necessary for his atteng phy- 
sician to remove a potion of said Strif- 
fing about Three inches to four inches 
square, thereby damaging him the said 
plaintiff in the sum of five thousand dol- 
lars. 

“Wherefore plaintiff prays judgment 
against the defendant for the sum of Five 
Thousand dollars for his damages, and 
all his cost in this suit expended, and all 
other proper relief. 


Law of Pay Envelopes. Invading 
with judicial daring a realm where un- 
written law is imminent and inexpugna- 
ble, Vice-Chancellor Griffin decrees that 
a man need not turn over to his wife his 
unopened pay envelop. “What a hus- 
band must give his wife,” he tells a Jer- 
sey City litigant, “is as much as he can, 
and as much as she requires within rea- 
son.” 

The law is thus, no doubt. But law’s 
enforcement rests upon the ultimate ar- 
gument,—force. When the United 
States Supreme Court justly and hu- 
manely sustained the autonomy of the 
Cherokee Indian tribe, President Jackson 
said: “John Marshall has made his de- 
cision; now let him enforce it.” The 
judge did not, and could not do so; the 
Cherokee lost undoubted legal rights be- 
cause there was no power to defend them. 

It may prove so in the Jersey City case. 
Unless Vice-Chancellor Griffin is pre- 
pared to defend his decree; unless he 
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escorts the inquiring husband to his home 
and by personal prowess enforces the 
rule of reason—in which case he would 
risk bringing both combatants upon him 
at once—he must let the decree go for 
what it is: an abstract statement of legal 
lore. The husband’s theoretic rights 
have a Cherokee chance—New York 
World. 


Bible or Penitentiary? Harold Lane, 
a youth, sat in a cell of the county jail, 
a picture of religious devotion, records 
the Los Angeles Times. A visitor paused 
at the grated bar, peered in, and re- 
marked to a warden: 

“A religious youth. I am glad to see 
that he loves the Bible. Intelligent read- 
ing of the Holy Book will make him a 
better man.” 

“Chase yourself,” muttered Harold. 
“T ain’t readin’ it because I want to, but 
because I got to.” 

Harold told the truth. A unique pun- 
ishment had been meted out to him by 
Judge Wilbur. He had been given the al- 
ternative of serving ten years in the peni- 
tentiary for violating his probation or 
reading the Bible in the county jail for 
thirty days. Harold chose quickly, hence 
his study of the Bible. 

But it will be no perfunctory reading. 
At the end of the thirty days the court, 
himself a Bible student, will examine 
Harold. 

And here is the sequel: “Tell me the 
difference between the two thieves that 
hung on the cross with Christ,” said 
Judge Wilbur to Harry Lane, twenty 
years old, who had been ordered to read 
the Bible for thirty days as 4 sentence 
for Lane’s stealing five Bibles from a 
Los Angeles church. 

“One did not repent, but the other re- 
pented and was saved,” answered Lane, 
who declared he had read the Bible 
through from cover to cover. 

The judge then gave him his freedom. 

Lane was sentenced in July, 1912, to 
ten years in San Quentin for burglary, 
but the sentence was suspended and he 
was put on probation. He was brought 
up for violation of probation iast month 
on the Bible stealing charge. 

“The dice are loaded on the side of the 
law,” Lane told the court when he was 
dismissed. 


~S 
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“Consult your books in order to learn what men have thought before you, and then close them 
in order that you may think for yourself.” 


“The Law of Arrest.” By Harvey C. Voor- 
hees. (Little, Brown & Co., Boston), $3.00. 

The popularity which the first edition of this 
work, issued ten years ago, has enjoyed, has 
led to the preparation of a second enlarged 
and revised edition. It presents in compact 
and concise form the law upon this important 
subject. It is written in simple style, intelli- 
gible to those not versed in legal lore, and 
aims especially to instruct and direct in those 
close cases concerning which the statutes do 
not give assistance. 

The work is based upon the best decisions 
of both English and American courts, and 
constitutes a general treatise valuable in any 
state. Careful treatment is bestowed upon 
many details of the law of arrest, and its 
perusal by peace officers would materiall 
lessen those illegal acts on their part whieh 
are frequently complained of in the courts. 

The lawyer will find the book valuable for 
ready reference and as a guide to the authori- 
ties. 


“The Present Day Problem of Crime.” 
By Albert H. Currier. (Richard G. Badger, 
The Gorham Press, 194 Boylston St., Boston, 
Mass.), $1 net. 

Public attention has been turned of late, as 
never before, to prison affairs and to the up- 
building of a rational system of criminal 
science. The causes of crime are being studied 
in a scientific way, and the individualization 
of penal treatment is being urged. Society 
begins to feel that it has a duty to perform 
to its defective and delinquent members. Ref- 
ormation rather than punishment is the object 
we are increasingly seeking. Out of the wide- 
spread investigation and discussion that is 
being carried on we shall attain a new ideal 
of justice. 

Doctor Currier has been a careful student 
of social problems, especially the problems 
of poverty and crime. In this volume he 
deals with the causes and prevention of crime, 
the reforms demanded, and reviews the prog- 
ress in prison reform during the last cen- 


tury. It is his belief that the best remedy 
for our present disturbed conditions is to be 
found in the philanthropic labors. and in- 
fluence of men who will perform for us a work 
similar to that which Lord Shaftesbury did 
for the people of England. A sketch of the 
labors of this philanthropist forms the con- 
clusion of the volume. 

The volume is worthy of perusal as a 
thoughtful contribution to the literature of 
the New Penology. 

Our readers will recall Dr. Currier’s in- 
teresting article on Prison Reform, which 
appeared in the March Case AND COMMENT. 


“Outlines of Evidence.” By William Pay- 
son Richardson. (Brooklyn Law Publishing 
Co., 305 Washington St. Brooklyn, N. Y. 

This work is designed especially for the New 
York law student who contemplates prac- 
tice in that state. As its title denotes, it is 
essentially an outline of the subject, and not 
intended as a substitute for a text book, nor 
for the study of leading cases on evidence. 

Its value consists, however, in its able an- 
alysis of this important branch of the law, 
and in the guidance which it affords the stu- 
dent in setting up legal landmarks. In the 
pages of this volume and by aid of its abun- 
dant citations he may readily familiarize him- 
self with the principles of common-law evi- 


dence as recognized and approved by the 
New York courts. 


“Outlines of Bills and Notes.” By William 
Payson Richardson (Brooklyn Law Publish- 
ae Sos0 305 Washington St., Brooklyn, N. 

The author, who is Dean of Brooklyn Law 
School, St. Lawrence University, presents in 
this book, in small compass, the essential prin- 
ciples underlying the law of bills and notes. 
The negotiable instruments law is appended to 
the volume, and the leading cases since its 
adoption are included in the work. 

A careful study of the cases cited in the 
text of this outline will give student or 
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lawyer a working knowledge of the law as 
it is. 

“Kerr's Annotated California Digest, 
1915." (10 Vols.) Buckram, $10 per vol- 
ume. 


“The Federal Trade Commission and Clay- 
ton Laws” (with explanatory notes). By 


Rush C. Butler and Cornelius Lynde. Paper, 
$1 
$1. 
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Bear Arms.”—28 Harvard Law Review, 473. 
Colonies. 

“The United States Colonies and Dependen- 
cies.”—National Magazine, March, 1915, p. 947. 
Commission Government. 

“Government by Commission.”—21 Case and 
Comment, 904. 

Conflict of Laws. 

“Mailing a Letter as Determinative of Place 
of Delivery of a Contract.”—80 Central Law 
Journal, 232. 

Constitutional Law. 

“*All Men are Created Equal.’ ”— 
and Comment, 913. 

“Political Safeguards and Judicial Guaran- 
ties.’—15 Columbia Law Review, 293. 


Instruments 
147. 


21 Case 


Case and Comment 


“Introduction to the Study of the Law of 
the Constitution.”” 8th ed. By Albert Venn 
Dicey. $3. 

“Outlines of International Law.” 
Stockton. $2.50. 

“Von lhering’s Struggle for Law.” 2d 
American ed., 1914. By Albert Kocourek. $2. 

“Restrictions in the Use of Real Property.” 
By C. P. Berry. Buckram, $6.50. 


By C. H. 


Interest to Lawyers 


Contraband. 

“Contraband of War.”—20 Virginia Law 
Register, 881. 

Contracts. 

“Contractual Limitation of Liability for 
Negligence.”—28 Harvard Law Review, 550. 

orporations. 

“Directors’ Right to Deal with their Cor- 
porations, in Illinois Law.”—9 Illinois Law 
Review, 551. 

Courts. 

“The Supreme Court of the United States.” 
—21 Case and Comment, 871. 

“The Qualities of Current Judicial Deci- 
sions.”"—9 Illinois Law Review, 529. 

“Judicial Control of Commission Rate Mak- 
ing."—21 Case and Comment, 895. 

“Judicial Review of Legislation in Canada.” 
—28 Harvard Law Review, 565. 

“Five to Four Constitutional Law 
sions. "24 Yale Law Journal, 460. 

“Why Blame the Courts when the Public 
Is to Blame?”—National Magazine, March, 
1915, p. 1053. 

“The Surrogates’ Courts Act. 
9 Bench and Bar, N. S., 497. 
Criminal Law. 

“The New Penology.”—21 Case 
ment, 908. 

“Probation—A Practical Help to the De- 
linquent.”—4 National Municipal Review, 217. 

“The Parol System—A Means of Protec- 
tion.”"—5 Journal of Criminal Law and Crim- 
inology, 799. 

“The Laboratory in the Study and Treat- 
ment of Crime.”—5 Journal of Criminal Law 
and Criminology, 840. 

“Classification and Definition of Crimes. 
(Report of Committee D of the Institute of 
Criminal Law and Criminology.)”—5 Journal 
of Criminal Law and Criminology, 807. 

“A Proposed Draft of a Code of Criminal 
Procedure. (Report of Committee E of the 
Institute of Criminal Law and Criminology.)” 
—5 Journal of Criminal Law and Criminology, 
827. 

“The Failure of Justice.”"—22 The Bar, 8. 

“Judicial Decisions on Criminal Law and 
Proceduse.”—5 Journal of Criminal Law and 
Criminology, 908. 

“Labor Unionism and Convict Labor.”—5 
Journal of Criminal Law and Criminology, 
851. 

“Employment and Compensation of Prison- 


Deci- 


Part VII.”— 


and Com- 











ers. 


(Report of Committee A of the Insti- 
tute of Criminal Law and Criminology.)”— 
5 Journal of Criminal Law and Criminology, 
880. 

Divorce. 

“Ex parte Divorce.’—28 Harvard Law Re- 
view, 457. ’ 
Easements. 

“Natural 
view, 541. 
Evidence. 

“Observations on the Law of Evidence.”— 
13 Michigan Law Review, 355. 

“Extrinsic Evidence ‘in Respect to Written 
Instruments.”—2 Virginia Law Review, 338. 
Fiction. 

“Teacher’s Pet.”"—The American Magazine, 
April, 1915, p. 33. 

“The Lame Duck.”—The American Maga- 
zine, April, 1915, p. 38. 

“Esau’s Daughter.”—Scribner’s 
April, 1915, p. 431. 

“Making Money.”—Everybody’s Magazine, 
April, 1915, p. 430. 

“The Fight in Buddha’s Caldron.”—Every- 
body’s Magazine, April, 1915, p. 462. 
“Shipmate.”—National Magazine, 

1915, p. 987. 
Foreign Countries. 

“The Earthquate in the Abruzzi.”—Scribner’s 
Magazine, April, 1915, p. 419. 

“Curiosities of the Holy Land.”—The Wide 
World, April, 1915, p. 524. 

Gray. 

“John Chipman Gray.”—28 Harvard Law 
Review, 539. 

Infants. 

“Children in the Cities."—4 National Muni- 
cipal Review, 197. 

Insurance. 

“The Legality of So-Called ‘Business In- 
surance.’ ”"—24 Yale Law Journal, 471. 
International Law. 

“The International Status of the Grand 
Duchy of Luxemburg and the Kingdom of 
Belgium in Relation to the Present European 
War.”—13 Michigan Law Review, 368. 
Judges. 

“Stories of the English Bench and Bar.”— 
80 Central Law Journal, 214. 

Judicial Sale. 

“The Discharge of Liens by Judicial Sale in 
Pennsylvania.” —63 University of Pennsylvania 
Law Review, 490. 

Jury. 

“Women Jurors to Try Feminine Murder- 
ers.”’—22 The Bar, 34. 

“Some Needed Reforms in the Methods of 
Selecting Juries.”"—13 Michigan Law Review, 
391. 

Law and Jurisprudence. 

“The New Legal Justice.”—24 Yale Law 
Journal, 441. 

“Philosophic Essays on Law, Fifth Essay: 
The Derivative Lex.”—21 Case and Comment, 
887. 

Lis Pendens. 

“Lis Pendens as Notice.”—9 Bench and Bar, 

N. S., 483. 


Easements.”—9 Illinois Law Re- 


Magazine, 


March, 


New Books and Recent Articles 
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Mines. 
“The Right of a Landowner to Oil and Gas 

in His Land.”—63 University of Pennsylvania 

Law Review, 471. 

Monopoly. 

“The Trust Problem in the Light of Some 
Recent Decisions.”"—24 Yale Law Journal, 
488. 

“Competition and Credit in Germany.”—9 
Bankers Home Magazine, 27. 

Municipal Corporations. 

“Municipal Revenues in Ohio.”"—4 National 
Municipal Review, 254. 

“The City’s Housekeeping.”—4 
Municipal Review, 224. 

uisance. 

“Public Health Versus the Noise Nuisance.” 
—4 National Municipal Review, 231. 

Oath. 

“Popular Conceptions of the Oath.”—80 Cen- 
tral Law Journal, 198. 

Panama - Canal. 

“The Building of the Panama Canal.”— 
Scribner’s Magazine, April, 1915, p. 395. 
Peace. 

“The Influence of Federal Unions on the 
Peace of the World.”—2 Virginia Law Re- 
view, 311. 

Personal Rights. 

“Interests of Personality.”"—28 Harvard Law 
Review, 445. 

Practice and Procedure. 

“An Experiment in Simplified Procedure. 
Proceedings Before the Industrial Accident 
Commission.”—3 California Law Review, 181. 

“Studies in English Civil Procedure. 2. The 
Rule-Making Authority.".—63 University of 
Pennsylvania Law Review, 505. 

Prize. 

“Prize Cases in the English Courts Aris- 
ing out of the Present War.’—15 Columbia 
Law Review, 316. 

Public Service Commission. 

“The Public Service Commission of Mary- 
land, Its Ideas and Work.”—21 Case and Com- 
ment, 884. 

Public Service Corporations. 

“Comprehensive Study of Factors Govern- 
ing Prices and Earnings of Railroad, Indus- 
trial, and Public Utility Securities."—20 Trust 
Companies, 235. 

“What Determines the ‘Fair Value’ of 'a 
Public Utility Property?”—21 Case and Com- 
ment, 865. 

“Overcapitalization of Public Utilities.”—21 
Case and Comment, 875. 

“The Real Parties in Interest in Public Util- 
ity Regulation.”—21 Case and Comment, 878. 
Records and Recording Laws. 

“The Doctrine of Constructive Notice as 
Applied to Conveyances of Real Estate.”—19 
Dickinson Law Review, 147. 

Reformers. 

“Reformers—The Old and the New.”—The 
Fra, March, 1915, p. 189. 

Reminiscences. 

“French Memories of Eighteenth Century 
America.”—Scribner’s Magazine, April, 1915, 
p. 479. 


National 
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Schools. 

“Chapters on the School Law of California. 
II. The School District.”"—3 California Law 
Review, 195. 

Sentence. 

“An Unexecuted Sentence.”—The 
World, April, 1915, p. 537. 

States. 

“Unloading a National Issue upon West 
Virginia.”—22 The Bar, 2. 

Telephones. 

“The Telephone as a Public Utility.”—21 
Case and Comment, 

Travel. 

“A Little Journey to the Yellowstone.”—The 
Fra, March, 1915, p. 165. 

Trusts. 

“The Formal Creation of a Trust Inter 
Vivos.”—20 Trust Companies, 245. 

ar. 

“A New Defense: against the Submarine.” 
—The American Magazine, April, 1915, p. 11. 


Wide 


Case and Comment 


“Russia’s Red Road to Berlin.”—Every- 
body’s Magazine, April, 1915, p. 401. 
Waters. 

“Harnessing a Million Gallons.”"—The Wide 
W orld, April, 1915, p. 544. 

“Miscellaneous Water Rights in Iflinois.”— 
9 Illinois Law Review, 

“Ways and Waters in Massachusetts.” —28 
Harvard Law Review, 478. 
Wills. 

“Dependent Relative Revocation of Wills.”— 
2 Virginia Law Review, 327 
Witnesses. 

“The Proposed Expert Evidence Bill.”—3 
California Law Review, 216. 
Woman Suffrage. 

“Significant Points on Suffrage.”—National 
Magazine, March, 1915, p. 997. 

coe 

“Women in Office.’"—4 National Municipal 
Review, 211. 


“Fighting in the Carpathians.”—Scribner’s 


“Women’s Work for the City."—4 National 
Magazine, April, 1915, p. 453. 


Municipal Review, 204. 


A Defect in American Legal Education 


In cutting loose from the offices, and in immersing students in academic 
halls, there has been a return to the university system, the most ancient of 
all, and an abandonment of the most characteristic features of all subsequent 
systems. In pressing the university system forward on the modern lines of 
thoroughness and isolation from distractions of the work-a-day world, the 
university system has been strengthened and vastly improved in efficiency, but 
none the less through the surrender of cherished convictions of the older 
school of lawyers. . . . 


Have we gained by the change? In the disappearance of the old-fashioned 


professor, arguing cases in court in the morning and lecturing from manu- 
script to his classes in the afternoon, | think that we have gained in the 
thoroughness, the efficiency, the regularity and eeeey by which sub- 
stantive law is now taught. 


Have we lost by the change? In my judgment we have lost, to a menacing 
extent, that which gave tone to the profession. We have lost the old-fashioned 
preceptor, setting an example of deportment, of dignity, of professional mor- 
ality, through meeting his clients in the presence of his students, or by talking 
familiarly to them of the standards set by tradition based upon the conduct 
of the best and purest in the profession. We have lost the old-fashioned 
student, who hung upon the preceptor’s lips, who copied his papers, who 
served his notices, who kept his docket, who assisted in the preparation of 


his briefs, who carried his books to court, and who did generally what 


the office boy and the stenographer and the library page and tipstaff now do. 


There was nothing menial in this. They were the familiar features of a 
legal apprenticeship which drew preceptor and pupil together in intimate but 
unstudied relations, and which furnished opportunities to the pupil of ob- 
serving how a high-minded practitioner adhered in letter, in spirit, and in 


conduct to his professional oath.— Hampton L. Carson. 
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A Record of Bench and Bar 


Hon. Frank Irvine 


Practitioner, Teacher, Judge 
BY DEWITT 8B. WYCKOFF 
Reviewing Editor of the New York Annotated Digest, Acting Assistant Professor of Law, 
Cornell University. 


ENNSYLVANIA, New York, the 
District of Columbia, and Nebraska 
have each had a part in the life of Judge 


Frank Irvine. The first represents the 
early boyhood days; New York gave him 
his college education. Cornell ‘being his 
alma mater. After graduation in 1880, 
he returned to Sharon, Pennsylvania, and 
began his legal studies in the office of 
Mr. Tyler, one of the ablest lawyers in 
the western part of that state. He com- 
pleted his preparation for the bar in the 
District of Columbia, and was assistant 
district attorney for two years. During 
this period he lived with his uncle, Jus- 
tice Samuel F. Miller, of the Supreme 
Court of the United States. 

After this he went to Nebraska and 
practised at Omaha for several years, 
when he was chosen to fill judicial posi- 
tions in that state. While on the bench 
he found time to lecture in the University 
of Nebraska Law School. This work 
was so congenial that in 1901 he accept- 
ed the position offered him as Professor 
of Practice and Procedure at the Cornell 
University College of Law. In 1907 he 
became the fourth dean of this college, 
succeeding Judge Douglass Boardman, 
Judge Francis Miles Finch, and Ernest 
Wilson Huffcut. This position he re- 
tained until a year ago, when he was 


granted a leave of absence to obey the 
call of the state to become a member of 
the up-state public service commission. 
This appointment was peculiarly appro- 
priate, since his colleague Dean Huffcut 
drafted the law creating these boards. 

Judge Irvine’s work in the law has 
not been confined to that of a practition- 
er, teacher, and judge. He has also 
written on legal topics with notable suc- 
cess. 

As a man and as a teacher he is pos- 
sessed of reserve and dignity, and while 
a student at once perceives his ability he 
does not then adequately appreciate it. 
It is not until one has left the school and 
comes in contact with the practical work 
in a law office that he fully realizes what 
he has acquired from the privilege of 
having been able to pursue the study of 
the procedural subjects under Judge Ir- 
vine’s guidance. His instruction in code 
procedure was exceptionally thorough, as 
it was based on a profound knowledge of 
the common-law rules. 

The attitude of the faculty and of the 
students is perhaps best shown by com- 
ments in the issue of the Cornell Daily 
Sun, of March 30, 1914, when it first be- 
came known that Judge Irvine was to 
become a member of the public service 
commission. 


1035 





1036 Case and 


A member of the University faculty 
wrote that he was “easily the first favor- 
ite of the undergraduates. He has a 
wonderful faculty of seeing things from 
the undergraduate point of view and 
from that of the faculty as well. He has 
been willing to give his time and effort 
to undergraduate 
matters, and _ his 
counsel has_ been 
highly valued.” In 
the same issue the 
student sentiment 
is expressed edi- 
torially as follows: 
“Among faculty 
and _undergradu- 
ates, in the class 
room or in the 
athletic council, he 
is respected and 
loved. He is one 
of the biggest of 
the ‘big men’ of 
the University, and 
it was with 
sincere, if selfish, 
regret that we 
learned of his ap- 
pointment and de- 
cision to accept, 
and realize that we 
must bid him good- 
bye. We can't 
compete against 
$15,000 jobs, but 
we can keep a little 
niche in our hearts for ‘the judge.’ ” 


At the Bar. 


This sketch would be incomplete with- 
out reference to Judge Irvine’s exper- 
ience as a practitioner. His Omaha 
partner, Henry D. Estabrook, who is 
now a prominent attorney in the city 
of New York, says of him: 

At least two of my schoolmates in the 
Omaha High School (the only alma mar- 
er of most of us) put off for Cornell 
University, where they graduated with 
all sorts of honors, and returned to Oma- 
ha, bringing in their train two of their 
fellow students at the University, one to- 
day a world renowned specialist and the 
other Mr. Frank Irvine. This, I should 
say, was about 1884. Young Irvine, who 


HON. FRANK IRVINE 


Comment 


had lived all his life in the East or in 
Europe, found himself in a far western 
village with few acquaintances, very little 
money, and not a single client that he 
could clasp to his bosom and call his own. 

Physically he was one of dimension,— 
the shortest distance between his head 
and his heels being 
something less 
than 6 feet. He 
seemed to me very 
thin, with a power 
of elongation when 
he arose to his feet 
that fairly added 
to his tenuity. He 
was not aggressive 
in manner or in 
casual _conversa- 
tion. He did not 
hustle, nor did he 
know how to hus- 
tle, for business; 
he was uniformly 
gentle and _ polite. 
It was only when 
you came to know 
him that you dis- 
covered his mental 
strength and inde- 
pendence of 
thought, and his 
formidable knowl- 
edge about every- 
thing — literary, 
historical, scienti- 
fic, political, and 
especially legal. His memory was prodi- 
gious, and even absurd; for in a single 
reading he would remember the. most 
trifling details, not that he tried to do so, 
but simply because he could not forget 
them. 

He was, and is, one of the very best 
lawyers I ever knew; and it was not long 
before his abilities were recognized by 
the members of our local bar. It is prob- 
ably true that most of Irvine’s earliest 
clients were lawyers, or came through 
lawyers. He never was a jury lawyer in 
the popular meaning of that phrase, be- 
cause to be such requires a histrionic 
element—a make-believe—wholly foreign 
to Irvine’s make-up. And yet he was re- 
sourceful and fertile in expedients. 

I recall at the moment one matter he 
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handled during the years I was in part- 
nership with him that fairly illustrates 
these qualities. There lived in Omaha an 
octagenarian minister of the Gospel who 
was accounted very well-to-do. He must 
have gotten his money by inheritance 
rather than by way of the contribution 
box ; but the important thing was that he 
had it, and was a client of mine whom I 
cajoled Irvine to take off my hands. This 
old fellow had advertised for a wife un- 
der the highly romantic nom de guerre 
of Otis Myrtle, Jr. He caught a Tartar, 
ostensibly a widow. The reverberation 
of the happy wedding bells lasted scarce- 
ly longer than the marriage ceremony. 
Otis and the Tartar soon grew to hate 
each other right royally. She would dis- 
turb him at his orisons; she would shy 
an occasional plate at his venerable head. 
He on his part claimed scriptural author- 
ity for chastizing her. 

Otis Myrtle, Jr., sued for a divorce, 
and the defendant counterclaimed on the 
ground of cruelty and nonsupport. While 
the suit was pending she prosecuted her 
spouse in the police court for assault and 
battery, where Irvine defended him,—for 
a purpose. He made the occasion a fish- 
ing expedition until headed off by the 
police magistrate, but not until he had 
discovered that the fair dame was a lit- 
tle hazy about her late husband’s death. 
She had merely seen a notice of it in the 
newspaper. Incidentally she remarked 
that she and her late husband had at one 
time lived in Penn Yan, New York. 
Whereupon Irvine took the next train 
for Penn Yan, and ascertained that she 
and a certain man whose name she had 
assumed did live together there for a 
short time. Irvine chased them from 
Penn Yan to Canandaigua, and from 
,Canandaigua to Rochester, where she 
sort of evaporated. He finally located 
the man in Syracuse, and found him alive 
and well and presently kicking. Far be 
it from him to say aught against a per- 
fect lady, but really he and the Tartar 
had never thought of being married. Ir- 
vine wired me to change the gravamen of 
our action and sue for annulment of the 
marriage, on the ground that the defend- 
ant had a husband living at the time of 
her marriage to Otis Myrtle, Jr. In her 
deposition taken before trial she swore 
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to a marriage at Brighton, a suburb of 
Rochester. On the trial she swore that 
the man in question took her in a car- 
riage to Brighton to a brick house, where 
she was introduced to the presumptive 
occupant; he holding himself out and 
being held out as a minister of the Gos- 
pel; and that a marriage ceremony was 
then and there performed, followed by 
cohabitation. Afterwards she discov- 
ered, alas, alack, and well-a-day, that the 
man who performed the ceremony was 
not a minister, and therefore she had 
never been married. Irvine, I fancy, 
could have disproved any attempt at a 
marriage ceremony. Should he have done 
so? Here is a question for the Commit- 
tee on Ethics. What Irvine did do was 
to prove that a common-law marriage was 
valid in the state of New York. In 
other words, the lady was beaten on the 
very fiction which she and her counsel 
had been at such pains to fabricate, and 
Otis Myrtle, Jr., somewhat the worse for 
wear but still in the ring, was released 
from the holy bonds of matrimony with 
nothing to pay for his lively experience 
but Irvine’s fees. 


On the Bench. 


Honorable Roscoe Pound, Carter pro- 
fessor of jurisprudence at Harvard, pays 
the following tribute to Judge Irvine’s 
judicial labors in the highest court of 
Nebraska: 


Judge Irvine’s service upon the su- 
preme court of Nebraska extended from 
1893 to 1899. His opinions are to be 
found in volumes 36 to 58, inclusive, of 
the Nebraska reports. 


The Constitution of 1875 provided for 
a supreme court of three members only. 
The court organized under that Consti- 
tution, however, started out with its work 
greatly in arrears. The justices of the 
supreme court had also been judges of 
the district court, and had attempted to 
dispose of appellate business in the in- 
tervals of work at nisi prius. As a result, 
with the growth of the state and increase 
of business, the work of the court became 
more and more in arrears, so that in 1893 
from three to five years commonly 
elapsed after a cause was taken to the su- 
preme court before it could be heard. To 
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meet this intolerable situation a commis- 
sion of three was provided for by act of 
the legislature to assist the court in the 
disposition of the accumulation of cases 
upon its docket. These commissioners 
were to be appointed by the court for 
three years. In 1895 the legislature ex- 
tended the commission by providing for 
a new appointment in 1896 for three 
years more. In 1899, although the com- 
mission and court combined had not been 
able to do more than keep abreast of 
current business, the legislature failed 
to provide for renewing it, and two years 
later a new commission of nine became 
necessary before the arrears could final- 
ly be disposed of. 

Judge Irvine was appointed upon the 
first commission and served throughout 
its existence. It will have been perceived 
that service upon this commission was 
unusually arduous. Not only did work 
press heavily, but the methods of the 
court were devised in an earlier period 
when business was light and were ill- 
adapted to the clogged docket with which 
the court was struggling. Causes were 
submitted a fixed time after they were 
docketed, although the court might not 
be able to dispose of them for years aft- 
erward. Consequently it was necessary 
to write opinions long after oral argu- 
ment and hence substantially without the 
aid of oral argument, upon the basis of 
printed briefs. Worse than this, the rec- 
ords were not printed, and it was neces- 
sary to go over long and involved writ- 
ten or typewritten records and bills of 
exceptions which were often very care- 
lessly prepared. Judicial service of the 
first order under such adverse circum- 
stances was indeed an achievement. 

As in so many of our jurisdictions, a 
practice prevailed and still prevails in 
Nebraska, whereby the court is compelled 
to do the work of the reporter. The lat- 
ter does nothing more than prepare the 
written opinions for the printer. The 
statement of the case and even the writ- 
ing of the headnotes devolves upon the 
judge who writes the opinion. Many 
judges take little pains with this part of 
their work, with the result that their 
headnotes are almost opinions in them- 
selves. Judge Irvine, on the other hand, 
took no less pains with respect to these 
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matters than with respect to his opinions 
themselves. In consequence his head- 
notes are models of correct and concise 
statement of the points of law involved 
in his opinions. Moreover, the state- 
ments of the case in his opinions are 
worthy of the best of the common-law 
reporters. They are not padded with ex- 
tracts from the transcript of the evidence, 
but instead show a conscientious study 
of the facts for the purpose of present- 
ing those which are material to the ques- 
tions of law decided. 

But the foregoing are matters of in- 
cident only. Turning to the opinions 
themselves, they will be found to be brief 
and clear while at the same time learned 
and thorough. The reader can always 
tell exactly what Judge Irvine’s opinions 
mean and how and why he reached his 
results. 


It was always a pleasure to conduct 
an argument before the commission while 
Judge Irvine was upon the bench. He 
was an attentive listener. He asked 
questions to aid and develop the argu- 


ment of counsel, but was patient and 
considerate toward beginners whom his 


questions might embarrass. Those who 
argued many causes before the tribunal 
appreciated particularly the few search- 
ing questions with which he would at 
once turn the argument toward the real 
points in the controversy. 

There was relatively little opportunity 
in six years of service under the adverse 
circumstance above described to fit many 
stones into the “immemorial and yet 
freshly growing fabric of our common 
law.” The larger proportion of the ques- 
tions which came before the court were 
purely of local interest. A few opin- 
ions rendered by Judge Irvine, however, 
are of general and permanent value and 
deserve to be known to students of our 
legal system. Among these are Western 
U. Teleg. Co. v. Call Pub. Co. 44 Neb. 
326, 48 Am. St. Rep. 729, 62 N. W. 506, 
27 L.R.A. 622; Nehr v. Dobbs, 47 Neb. 
863, 66 N. W. 864; Clark v. Turner, 50 
Neb. 290, 69 N. W. 843, 38 L.R.A. 433; 
and the dissenting opinion in Wattles v. 
South Omaha Ice & Coal Co. 50 Neb. 
268, 61 Am. St. Rep. 554, 69 N. W. 785, 
36 L.R.A. 424, 





Laugh and be fat.—John Taylor. 


In Futuro. Instructor in Equity 
Class (to student, who has class in Per- 
sonal and Domestic Relations): “Mr. 
Younglawyer, you take Domestic Rela- 
tions, do you not?” 

Mr. Younglawyer: “Yes, sir, I do.” 

Instructor: “Well, Mr. Younglawyer, 
have you reached “Infancy” yet?” 

Mr. Younglawyer: “No, sir, we have 
just reached marriage!” 

Instructor (innocently): “Oh, I see. 
Well, you will come to that later!” 


Needed Explanation. <A student was 


reciting glibly on the liability of an inn- 
keeper for the property of his guest, and 
the point directly involved was his lia- 
bility for personal property when the inn- 
keeper maintained a safe for deposit of 


valuables. The recitation was progress- 
ing nicely, to the entire satisfaction of 
the instructor and the class as well, when 
suddenly this sentence beat its way into 
the semiconsciousness of the victim’s 
fellow sufferers: 

“No, sir, it is not essential that one 


should check wearing apparel at the desk, - 


when registering at a hotel.” 

Later, when there was quiet, he ex- 
plained that jewelry was wearing ap- 
parel. 


A Question of Construction. An 
elderly farmer drove into town one day 
and hitched his team to a telegraph post. 

“Here!” exclaimed a burly policeman, 
“you can’t hitch there!” 

“Can’t hitch!” shouted the irate farm- 
er. “Well, why have you got a sign up, 
‘Fine for hitchin’ ?’—Argonaut. 


Figured It Out. At a trial in Macon 
recently a negro was on the witness 


stand, says the Times-Democrat. He tes- 
tified that a man who had been knocked 
down lay on the ground five minutes, and 
the opposing lawyer challenged the state- 
ment. To test the accuracy of the wit- 
ness he took out his own watch and asked 
the negro to tell him when five minutes 
was up. The negro told him correctly. 
As he was leaving the court room the 
lawyer caught up with him. 

“Plum,” he said, “I'll forgive you if 
you'll tell me how you did it.” 

“Yes, boss,” said the negro. “Ah jus’ 
figured it out.” 

“Figured it out?” 

“Yes, sah, by de clock on de wall be- 
hine you.” 


He Saw. At a recent meeting in 
Hampton one of the speakers told of a 
colored witness who was rebuked by the 
judge for the constant repetition of the 
phrase, “also and likewise.” “Now, 
Judge,” replied the witness, “there’s a 
difference, between those words. I’se 
gwine to ’splain. Yo’ father was an at- 
tu’ny and a great one, wasn’t he?” The 
judge assented, somewhat placated. 
“Well, judge, yo’s an attu’ny also, but 
not likewise. See, Judge?” 


Without Precedent. A good old 
Quaker farmer polished up one of his 
fading horses, and, driving to an adjacent 
town, was soon negotiating a swap with 
a well-known trader. After an hour or 
two of clever dickering the deal was 
made, and Uncle Josh went home happy. 
A week later he met the gypsy along the 
road. 

“Look here!” demanded the latter, 
halting by the wayside. “What kind of 
a horse was it that you sold me?” 
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“What kind of a horse was it?” re- 
turned the farmer with a puzzled look, 
“T don’t know what you mean.” 

“T mean,” loudly explained the other, 
“that I hadn’t driven him 5 miles before 
he fell dead.” 

“Well, I declare,” was the astonished 
rejoinder of Uncle Josh. “You may be- 
lieve me or not, but he never did anything 
like that with me.’’—Philadelphia Tele- 
graph. 


A Point of Law. 


Glad I ain’t no fam’bly man, 
Too much wuk an’ strife, 
All de in-laws buttin’ roun’ 
When you gits er wife. 
—Reveries of a Burhead. 

Why did you run all the family out 
of your house, Joe?” inquired the judge. 

Joe Jackson puckered a mournful lip 
and replied : 

“Dey wuz too many fer me, Jedge. All 
time traipsin’ roun’ and laffin’ an jawin’. 
Dey wuz jes’ too many on ’em.” 

The judge smiled. “One of them was 
your mother-in-law, wasn’t it? I see. 
Another case of too much mother-in-law, 
eh, Joe?’ 

Joe Jackson shook his head slowly, 
sadly. 

“Naw suh, Jedge, warn’t too much 
mudder-in-law. Too much all kinder 
law. Fust dat woman git her mudder an’ 
den she git two brudder-in-laws and’ den 
de sister-in-laws moves in an’ "bout dat 
time de ole man come an’ den day wuz 
uncles-in-law an’ aunts-in-law an’ cuz- 
zins-in-law—all ober de j’int! De place 
wuz fair cluttered up wid inlaws, Jedge, 
so I gits tiahed an’ run ’em all out!” 

“Joe,” said the recorder, “the law has 
been hard enough on you. I'll dismiss 
the case.”—Atlanta Journal. 


The Consistent Tongue. A woman 
appeared as witness in Judge Ben Lind- 
sey’s juvenile court in Denver. As one 
of the preliminary questions the judge 
asked: “What is your age, madam ?” 

“Thirty, your Honor.” 

“Were you not a witness in this court 
about five years ago?” 


Case and Comment 


“IT was, your Honor.” 

“Did you not tell the court then that 
you were thirty?” 

“T did, your Honor, and I want you to 
understand that I am not one of these 
women that say one thing at one time 
and another thing at another time.” 

The judge passed on to the next ques- 
tion.—Chicago Record-Herald. 


In the Nick of Time. Woman (ex- 
citedly) : Have you filed my application 
for a divorce yet? 

Lawyer: No ma’am; 
on the papers now. 

Woman: Thank fortune! I am not 
too late. Destroy all papers and evi- 
dence at once, please. 

Lawyer: A reconciliation has been 
brought about between you and your 
husband, I infer? 

Woman: Gracious, no! He was run 
over and killed by a train this morning, 
and I want to retain you in my suit 
against the company for damages. 


but I am at work 


Pittsburgh Chronicle-Telegraph. 


Fitted for the Bar. There is a story 
about a young man who was being ex- 
amined for admission to the Florida bar. 
The examination ran thus: 

“Young man, are you malaria proof?” 

“Ves..ir.” 

“Can you ride?” 

“Yes, sit.” 

“Do you own a horse?” 
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“Ts he a good swamp swimmer ?” 

“Yes, sir.” 

“Then, young man, I welcome you to 
the practice of law in this district.”— 
Judge. 


No Battery. Judge: 
hit this man with? 

Prisoner: I didn’t hit him with any- 
thing. 

Judge: But he’s in a terrible condition. 
Surely you didn’t hit him with your fists ? 

Prisoner: No, yer Honor, I ketched 
him by the heels, and bumped him agin 
a brick wall a few times. But I didn’t 
hit him with anything oncet! 


What did you 
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